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Fifty-Sixth Annual Meeting at Grand Rapids 


LLL arrangements are complete for the Fifty- 
Sixth Annual Meeting at Grand Rapids, Mich. 
indicates that it will be a highly suc- 
cessful one. The worked 
efficiently and unceasingly, and the members at- 
tending are assured of satisfactory accommodations 
and a round of diversions which will leave nothing 
The program worked out by the As- 


Everything 


local committees have 


to be desired. 
sociation contains distinguished speakers, who will 
discuss questions of prime importance to the pro- 
fession, while the reports of Sections and Commit- 
tees will contain the latest and most authoritative 
information and constructive recommendations in 
their special fields. 

The program as printed in the August issue of 
the JoURNAL, and subsequently sent out to every 
member in the Advance Program pamphlet by the 
Secretary's office, was practically the final draft. 
There were so few changes that it was deemed un- 
necessary to repeat it in this issue of the JOURNAL. 
the address 
started for 


Moreover, this issue will not reach 


of many members until they have 
the Annual Meeting. There has been only one ad- 
dition to the list of principal speakers at the main 
sessions of the Association: Hon. Martin T. Man- 
ton, Judge of the Second Circuit Court of Appeals, 
New York. Judge Manton’s subject has not yet 
been announced. 

“Ts the Constitution Passing?” 
pertinent subject of the address to be delivered at 
the main session on Wednesday afternoon by Hon. 
John J. Parker, Judge of the Fourth Circuit Court 
of Appeals, Charlotte, N.C. Mr. Robert T. Swaine 
of New York, N. Y., will be one of the speakers at 
the meeting of the Standing Committee on Com- 


will be the very 
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mercial Law and Bankruptcy and will discuss the 
proposal for Federal legislation, under bankruptcy 
purview, for corporate reorganization. The Special 
Committee on Unauthorized Practice of Law will 
have as speakers, at the meeting Tuesday after 
noon, Messrs. William B. Henderson of Minneap- 
olis, Julius Henry Cohen of New York City, and 
Mr. Richard C. Fruit of Flint, Michigan. Judge 
James H. Wilkerson, of the U. S. District Court, 
Chicago, has been added to the list of speakers at 
the Annual Dinner of the Judicial Section, Tuesday 
evening, and his subject will be “Some Reflections 
of a Trial Judge.” 

Mr. Arthur T. Vanderbilt, Professor of Law at 
New York University, will discuss “What Consti- 
tutes a Good Legal Education?” at the meeting of 
the Section of Legal Education and Admissions to 
the Bar, Tuesday afternoon, following discussions 
of the same subject by Dean Roscoe Pound and 
Jerome Frank, Research Associate, Yale Law 
School and Counsel U. S. Department of Agricul- 
ture, whose names appear on the program here- 
tofore printed in the JouRNAL. The address of wel- 
come to the Section of Public Utility Law, on Mon- 
day morning, will be delivered by Mr. Stuart E. 
Knappen, of Grand Rapids. 

The Advance Program sent out recently to all 
members from the Secretary’s office contains reports 
of Sections and committees which will be presented 
orally in abbreviated form at the main sessions. 
Some of these reports usually cause a spirited dis- 
cussion on the floor and the Grand Rapids meeting 
is not likely to prove an exception to the rule. The 
programs show the important subjects which will 
be considered at their sessions. 
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The National Recovery Act and Lawyers 


ONSIDERABLE uncertainty exists in the Na- 

tional Recovery Administration and among the 
members of the legal profession, as to the applicability 
of the National Industrial Recovery Act to the profes- 
sion, and the propriety of lawyers becoming parties to 
the President’s Reemployment Agreement. 

The Act itself deals only with trade and industry. 
Obviously, the legal profession does not come within 
the scope of either of these terms. It has been sug- 
gested that, notwithstanding the fact that the Act was 
not intended to compel the legal profession to submit 
a Code of Fair Competition, it was desirable that such 
a code be submitted. However, an examination of the 
provisions of the Act prescribing what shall and what 
shall not be included in codes of fair competition should 
demonstrate conclusively, even to the mind of a lay- 
man, that it would be impracticable to undertake to 
submit a code of fair competition to govern the law- 
yers of the United States. 

The question then arises, “Should the lawyers be- 
come parties to the President’s Reemployment Agree- 
ment?” Paragraph 11 of that agreement provides that 
the party signing it agrees 
“to cooperate to the fullest extent in having a code of fair 
competition submitted by his industry at the earliest possible 
date, and in any event before September 1, 1933.” 

That this paragraph is not applicable to persons 
not comprehended within the code provisions of the 
National Recovery Act, is expressly stated by the 
N.R.A. The position of the N.R.A. conceding that 
the legal profession is not within the Act has not been 
clearly understood, and misstatements of it have issued 
from apparently authoritative sources. 

There is nothing to prevent lawyers from con- 
forming to the essential provisions of the Reemploy- 
ment Agreement, namely, the establishment of mini- 
mum wages and maximum hours for their employees. 
On the other hand, the legal profession by its very 
nature cannot with propriety submit a code of fair 
competition. 


Organization and Operation of Courts of Review 


HE Third Report of the Judicial Council of Mich- 

igan contains, in addition to the judicial statistics 
collected from the clerks of the circuit courts and 
Supreme Court of the State, an exhaustive and impor- 
tant study of the “Organization and Operation of Courts 
of Review.” It represents, according to the Judicial 
Council, “the most extensive examination of the vari- 
ous methods employed to increase the operating capac- 
ity and efficiency of appellate courts which has so far 
been made.” 

It was undertaken, at the Council's request, by its 
Secretary, Professor Edson R. Sunderland, under a 
grant of funds made by the Lawyers Club of the Uni- 
versity of Michigan. The authors are given as Ed- 
ward O. Curran, Research Associate, University of 
Michigan Law School, and Professor Sunderland, who, 
as is well known, is Professor of Law and Legal Re- 
search at that institution. 

The first plan considered in the Study is 
ing the Membership of the 
erating Capacity.” The general conclusion of the dis- 
cussion is that “where the service is an individual one 
a Saving in time can be effected by increasing the num- 
ber of judges, but where the service is collective no 


“Enlarg- 
Court to Increase Its Op- 


such gain is possible. Except where only one judge 
reads the records and briefs, the chief individual.sery- 
ice performed by an appellate court judge is in the 
writing of opinions. Most other services are collective. 
Where the court disposes of a fair percentage of its 
cases by memorandum opinions or by decisions without 
opinions, there is less advantage in increasing the num- 
ber of judges than in those courts in which a written 
opinion is rendered in every case.” 

The conclusion, the authors add, that there is a 
diminishing rate of advantage in enlarging the per- 
sonnel is fortified by what judges themselves have said. 
For instance, Mr. Justice Williams of the Supreme 
Court of Missouri, speaking on the proposal to increase 
the Supreme Court of Missouri to twelve judges to 
sit in two divisions, said: “Three men are in a divi- 
sion of the Supreme Court. They have to hear argu- 
ments enough to load the three. They have to read 
the opinions of their associates, they have to go into 
consultation to pass upon them. You double that to 
six. It means in the hearings of arguments twice the 
time is required of everv man; it means in the reading 
of opinions twice the time is required of every man: 
it means in consultation twice the time is required of 
every man, and that is where you get lost motion.” 

Chief Justice Sidney Smith, of Mississippi, is 
quoted as saying that the larger a court is, the less 
business it can dispatch, to which the authors add the 
comment: “This statement doubtless means, not that 
a court of nine judges cannot dispose of more cases 
than a court of three or five, but that nine members of 
a court sitting together cannot dispose of as many 
cases per judge per year.” However, we are told. 
when the court is small, there are certain collateral 
advantages in enlarging the membership. One is that 
sickness of one or more members, or other disability, 
would not then so seriously hamper the operation of 
the court. 

The “Use of Commissioners” is next considered 
(Chapter III), and a great deal of valuable material 
is presented dealing with a general description of the 
Commission System, its constitutionality, form of legis- 
lation authorizing the use of Commissioners, methods 
of appointment, flexibility of operation of the plan, 
jurisdiction and mode of operation of Commissions, 
comparison of case loads of Commissioners and Judges, 
and attitude of Bench and Bar toward Commissions. 
The authors conclude, from their study of the material, 
that the method of appointment seems most satisfac- 
tory; that “one of the chief merits of the Commission 
System is the flexibility with which it enables the court 
to dispose of peak loads without an increase in the 
permanent personnel beyond the number required dur- 
ing periods of normal activity”: that a small, compact 
group seems to be the best functioning unit; that 
“usually, in the States in which the Commissioners sat 
with the court on submissions or performed an indi- 
vidual service, the case load of the Commissioner has 
been less than that of the regular judge.” One of the 
main criticisms of the system, the authors add, “and 
one which involves the principal weakness of the de- 
vice, is the fact that there is usually some duplication 
of effort. some lost motion present in any use of a 
Commission.” 

“Temporary Use of Lower Court Judges” 
other important division of the Study and the advan- 
tages and disadvantages of the plan are considered. 
One of the conclusions reached is that “a great merit 
of this method of relieving overburdened appellate 
courts is the almost perfect flexibility with which the 
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device can be operated. Given proper authorization, 
the-higher court can mobilize the judicial forces of the 
State in such a way that emergencies can always be 
met. Most courts should at the same time be given 
power to transfer nisi prius judges from one district 
to another in order to relieve crowded conditions in 
certain districts.” 

Another plan to increase efficiency is the “Divi- 
sional Organization of Reviewing Courts” and this is 
treated at some length in the Study. The principai 
advantages of the divisional system are listed as fol- 
lows: Where the number of judges need not be in- 
creased, no expense is involved in putting the arrange- 
ment into effect; it serves to diminish the aggregate 
number of hours devoted by the judges to the oral 
argument, without limiting the actual time allowed to 
counsel ; it makes possible a fuller and more effective 
consultation of the judges; finally, there are always 
three or more judges available every day the court is 
in session for the hearing of interlocutory or other 
emergency motions, 

Other subjects considered are “Providing the 
Judges with Trained Assistants’; “Use of Intermedi- 
ate Appellate Courts”; “Restrictions Upon the Right 
of Review”; “Methods of Dealing with the Problem 
of Written Opinions”; “More Effective Use of Briefs 
and Oral Arguments’; and “The Problem of Re- 
hearings.’ 


Lay Support for Association Efforts 
ECOGNITION of the fact that the Law is an 
overcrowded profession, with the probability 

of unfortunate social consequences, is reaching the 


lay consciousness. The Saturday Evening Post, in 
its issue of July 15, 1933, contains an editorial en- 
titled “Overcrowded Occupations” in which it ap- 
proves of the efforts of the American Bar Associa- 
tion to deal with the problem. It says, in part: 

“The situation is a serious one, and yet there 
has been considerable progress in the past ten or 
fifteen years in raising educational standards. Cer- 
tainly the continuing efforts of committees of the 
\merican Bar Association deserve public support. 
No one contends that educational equipment alone 
will make a lawyer who can serve the best interests 
of the public. It is difficult to measure moral quali- 
ties or to eliminate the morally unfit by educa- 
tional tests alone. Yet if these are high, the candi- 
date has at least shown the outward indication of 
competence, and a beginning has been made in rais- 
ing standards. 

“The main point is that in a society as complex 
and specialized as that of today the number of un- 
trained and ill-trained lawyers should be reduced to 
a minimum and the morally unfit wholly eliminated. 
For lawyers not only advise people on legal ques- 
tions, they take a highly important part in the 
administration of public justice, they take a decisive 
part both in administering political institutions and 
in making laws in our legislative assemblies, and 
they, more than any other class, give advice as to 
the conduct of the great business enterprises. 

“The cleanness and soundness of our economic 
and social system depend as much upon keeping 
down the number of unfit and unethical lawyers as 
upon any one single factor. To this end, the bar 
associations, the bar examiners, the courts and the 
legislatures must work unceasingly.” 


Death of Members Reported 


John G. Logue, of Houston, Texas, died March 27, 1933. 
He was a member of the firm of Andrews, Streetman, Logue 
& Mobley. 

Mr. Frank Andrews, his partner, in a tribute to him 
printed in “The Alcalde” speaks of him as one of the really 
great lawyers of his native state and as having attained at 
an early age the reputation which he justly deserved of be- 
ing one of the ablest and strongest land lawyers in the state. 

Mr. Andrews’ association with Mr. Logue continued for 
twenty-nine years, and in a parting tribute “to this splendid 
type of manhood and lawyer,” he states “he was the most 
loved lawyer in Houston.” 

Mr. Logue had been a member of the American Bar Asso- 
ciation for nearly twenty years. 

Harry B. Arnold, of Columbus, Ohio, on June 28. Mr. 
Arnold had been a member of the Association for the past 
twenty-seven years. 

Robert Biggs, of Baltimore, Maryland, a member for the 
past nineteen years, in February last. 

Milton E. Blanchard, of Newark, N. J., who joined the 
Association in 1924, on May 24, 

John H. Brennan, of Tulsa, Okla., on May 4. 
nan joined the Association twenty years ago. 

Hon Richard W. Carrington, of Richmond, Va., a mem- 
ber for the past fourteen years, in January, 1933. 

John Murdoch Clarke, of Philadelphia, Pa., on June 11. 

Martin B. Cohn, of New York City, on January 15. Mr. 
Cohn had been a member for the past five years. 

Mr. Charles J. Deacon, of Cedar Rapids, 
Deacon had been a member since 1921. 

Paxson Deeter, of Philadelphia, Pa., who joined the As- 
sociation in 1916, on June 30. 

Harry C. Ellett, of Princeton, W. Va., on June 17. Mr. 
Ellett had been a member since 1927. 

Charles B. Evans, of Wilmington, Del., a member since 
1924, on May 14. 

Hon. W. F. Ezell, of San Antonio, Tex., in February last. 
Mr. Ezell joined the Association in 1926. 

James J. Ferris, of Detroit, Mich., a member for the 
past ten years, on May 17. 

James Clark Fifield, of Minneapolis, Minn., on June 7. 

Henry Fitzgibbon, of Menasha, Wis., on February 26. 
Mr. Fitzgibbon had been a member for sixteen years. 

William Everett Fowler, of Westboro, Mass., a member 
for the past ten years, on June 9. 

Richard I. Gavin, of Chicago, Ill., on June 1. Mr. Gavin 
joined the American Bar Association in 1914. 

Samuel D. Gettig, of Bellefonte, Pa., a member for the 
past five years, on April 22. 

Nathan Glicksman, of Milwaukee, Wis., who joined the 
Association ten years ago, on June 26. 

Hon. Guy D. Goff, of Clarksburg, W. Va., on January 7. 
Senator Goff had been a member since 1911. 

Mr. Gordon Gordon, of the firm of Gordon & Young, 
New York City, on June 28. Mr. Gordon had been a member 
for the past twenty-six years. 

T. T. C. Gregory, of the firm of Gregory. Hunt & Mel- 
vin, San Francisco, Calif.. on June 4. Mr. Gregory joined 
the Association eleven years ago. 

Charles F. Harley, of Baltimore, Md., a member since 
1898, on July 1. 

Allen J. Hastings, of Olean, N. Y., a member for the past 
twenty years, on April 16. : 

William Sherman Hay, of the firm of Hay & Brown, Chi- 
cago. Mr. Hay joined the Association twelve years ago. 

Bert S. Herkimer, of New York City, a. member since 
1915. 

George J. Herold, of Newport, Ky., a member for the 
past four years, on May 22. 

William J. Hunsaker, of Los Angeles, Calif., on January 
13. Mr. Hunsaker had been a member for thirty-five years. 

Harvey Lantz, of Seattle, Wash., on February 1. 

Edward J. McCutchen, of San Francisco, Calif., a mem- 
ber for the past twenty years. 

Louis C. Massey, of Orlando, Fla., a member of the As- 
sociation for the past thirty-eight years. 

Abraham Meyer, of Chicago, IIl., on May 6. Mr. 
had been a member since 1912. 

Charles D. C. Moore, of Lynn, Mass., a member since 
1930, on July 5. 

homas S. Ormiston, of Bernardsville, N. J., a member 
for the past seven years, on January 1. 
Lewis W. Parker, of Chicago, IIl., a member for the past 


Mr. Bren- 


Iowa. Mr. 


Meyer 


five years, on June 11. 
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THE LAW 


of 


STOCKBROKERS AND 
STOCK EXCHANGES 


(and of Commodity Brokers and Commodity Exchanges) 
by 


CHARLES H. MEYER 
of the New York Bar 


This book, a comprehensive treatise cover- 
ing a'l phases of Stockbrokerage Law including 
appropriate Forms, has been cited and quoted 
by courts of last resort throughout the country. 
The timely subjects of Short Sales, Reclamation 
of Securities in Stockbrokerage Bankruptcies, 
Customer's Liability for Debt or Deficiency are 
particularly well covered. 


The Cumulative Supplements inserted in a 
pocket provided on the inside of the back cover, 
keeps this popular book always up to date. This 
book, in over fifteen hundred pages, excluding 
the supplement, is the most authentic work pub- 
lished on this important subject in over twenty- 
five years. 


Price $20.00 


= _ = 
Wht 





¥| BAKER,VOORHIS & CO. 
ka 119 FU K 


SO 





THE FUTURE OF THE CONSTITUTION 


The Constitution in Theory and as It Really Is Today—Transformation of a Theoretic 
Federated Republic into an Actual Unitary State—The Supreme Cougt’s Part in 
the Process—Growing Preponderance of Government by Regulations of Com- 
missions and Bureaus—Mistaken Reliance on the Constitution as a 


Self-Executing Instrument 


of “Constitutional Morality’ 


Necessity of an Awakened Sense 
‘in the People—State Social- 


ism or Guaranteed Individualism ?* 


By Hon. JAMes M. Beck 
Member of Congress from Pennsylvania; Former Solicitor General of the United States 


Y brethren of the Bar: I am greatly honored 

by the invitation of the Bar Association of 

‘lennessee to deliver this address. There is 
no audience that I would rather address than one 
of my own profession, a:though I appreciate that 
none is more critical. You will use me as Hamlet 
bade Polonius treat the players, who came to enter- 
tain him, when he said: “Use them after your own 
honour and dignity; the less they deserve, the more 
merit is in your bounty.” 

Several weeks ago, when I was busily engaged 
with the problems of this hectic session of Con- 
gress, your President sent me an urgent request for 
the title of my address. It was not easy at that 
time to comply with this request, for I had not even 
considered the subject of an address, but to enable 
him to print his program without delay I told him, 
without any further consideration, that he could 
take as a title, “The Future of the Constitution.” 

Thus I now find myself in the position of 
Nicholas Nickleby when that distinguished impres- 
sario, Mr. Crummles, required Nicholas to write a 
play around a pump, simp'y because Mr. Crummles 
had recently bought a pump and two tubs as stage 
properties and wanted to utilize them. I must con- 
struct my address about a title, and for reasons 
hereafter stated I might have called my address 
‘The Ta'e of a Constitutional Tub.” 

A dispassionate discussion of what the Consti- 
tution now is and what it is likely to be might give 
rise to a sensational speech, but it is not easy for a 
lawyer, addressing an audience of lawyers, to deal 
with it unreservedly for the reason that we ap- 
proach the subject of the Constitution, and of its 
great interpreter, the Supreme Court of the United 
States, in a spirit of professional sacerdotalism. 

The bar was originally the child of the Church. 
Lawyers were originally ecclesiastics and at a time 
when the subtlety of the scholiast most prevailed. 
The church can justify its spirit of sacerdotalism 
and its acceptance of doctrines as final and indis- 
putable because it postulates them on supernatural 
revelation, but state-made laws, whether they are 
ordinary statutes, or even fundamental constitu- 
tions, have no such authority. The laws of the 
state are only a reasoned adjustment of human re- 
lations, and have all the fallibility of human reason- 
ing. They have no inherent sanctity and their va- 


*An address delivered by Representative James M. Beck of Pennsyl- 
vania at a meeting of the Bar Association of Tennessee at Knoxville, 
Tenn., June 9, 1933, 


lidity, in the forum of conscience, must depend upon 
their reasonableness. 

No better i.lustration of this spirit of legal sac- 
erdotalism can be given than the atitude of the Bar 
to the courts and especially the highest court of 
the land. We forget that the Supreme Court is a 
human institution, composed of human beings, 
with all their virtues and failings. I doubt whether 
a true history of the Supreme Court of the United 
States has ever been written. The nearest ap- 
proach are the three masterful volumes, which my 
friend, Charles Warren, has so admirably written 
on this great subject, but a comprehensive history, 
which would give the picture in all its lights and 
shadows, is yet to be written, for the reason that 
only a lawyer, who has practiced in that Court and 
who knows its inner workings, could write such a 
history, but he would be indisposed to do so be- 
cause of this reverence for the Court, instilled in 
him every time he makes his bow and humbly says: 
“May it please the Court.” 

I believe that the Supreme Court is not only 
our greatest contribution to the science of govern- 
ment, but, take it for all in all, the greatest Court in 
the world, but the mistaken belief that it is above 
criticism by the Bar tends to give it that self-con- 
scious omniscience, which is not good for any hu- 
man institution. In America there is far more sub- 
serviency of the Bar to the Court than in England, 
for the lawyer in England is neither cailed to the 
Bar by the Court, nor can the Court disbar him. 
The guilds of Lawyers, constituting the famous 
Inns of Court, enjoy an independent existence and 
recognize with proud independence that the Bar is 
as much a part of the administration of justice as 
the Bench. The English Judiciary does finally de- 
cide, but not until the Bar has been fully heard, 
and neither in our Supreme Court, nor our inferior 
courts, State and Federal, can this always be said. 

Let us try to forget for the moment that we are 
lawyers and that we came to the Bar with the be- 
lief that the Constitution is a divine revelation 
and that its great interpreter, the Supreme Court 
of the United States, is infallible. Let us try to 
consider very briefly what the Constitution today 
is in reality and not what it is in theory, and then 
let us—looking as through a glass darkly,—try to 
imagine what will be its ultimate fate in this most 
changing period of the world’s history. 

Today the Constitution of the United States is 
largely the practical interpretation put upon it by 
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the executive and legislative organizations of the 
government, and, to a lesser degree, its theoretical 
interpretation by the Supreme Court. As such it 
differs in so many essential respects from the Con 
stitution which the framers thought they had or- 
dained and the American people thought they had 
ratified in the seteral States, that the Master Build- 
ers of 1787, if they were privileged to “revisit the 
glimpses of the moon,” would not recognize their 
own handiwork. 

I can best illustrate this by defining what was 
the great objective of the Constitution, The found- 
ers of the Republic believed that no lasting Union 
could be secured unless the central government, 
which they were creating, was strictly limited in its 
powers. They had no faith that a country of scat- 
tered States and conflicting economic interests 
could possibly be governed for any length of time 
from a Capital City. The reality of today is that 
the Federal government is one of almost unlimited 
powers. The States largely exercise their reserved 
rights by the sufferance of the Federal government. 
This is largely due to the fact, which the founding 
fathers recognized, that no people could long be re- 
strained within the limits of any written form of 
government. The belief that they could do so has 
been the great political illusion of the American 
people. Had they not confused political abstrac- 
tions with economic realities, the present genera- 
tion of Americans would recognize the truth of 
Aristotle, that if a written constitution conflicts with 
the ethos of a people, it is the constitution that is 
broken in the conflict. 

While, however, the transformation of a theoretic 
federated Republic in theory into an actual unitary 
State is due to the invincible pressure of a democratic 
Nation, and especially of a mechanical civilization, yet 
the fault must also be largely laid at the door of the 
Supreme Court. A distinguished lawyer once said to 
me that the greatest enemy of the Constitution was 
the Supreme Court of the United States. This, while 
an. exaggeration, was a half-truth, for the Supreme 
Court, with a subtlety worthy of the mediaeval scholi- 
ast, while attempting to defend the Constitution of the 
United States, has steadily weakened its most es- 
sential limitations by interpretation. The intel- 
lectual subtlety with which this has been done re- 
minds me of a powerful satire written at the he- 
ginning of the 18th Century, which was very 
familiar to our forbears, but is not so familiar to 
the present generation of Americans. I refer to 
Dean Swift’s “Tale of a Tub.” That satire was 
directed to scholastic theology, but it is just as 
applicable to the decisions of the Supreme Court in 
its interpretation of the Constitution. 

It tells the story of a father, who had three sons, 
and who, upon his death bed, laid a solemn injunction 
upon them that they should wear coats which he had 
designed for them. He promised them that the coats 
he gave to them would “last you fresh and sound as 
long as you live,” and would “grow in the same pro- 
portion with your bodies, lengthening and widening of 
themselves, so as to be always fit.” He solemnly en- 
joined them to wear these coats without any adorn- 
ment. ‘ 

When the boys came of age and entered society in 
London, they found that their coats were sadly out of 
fashion, and that to be fashionable it was necessary to 
wear shoulder knots. Thereupon one of the brothers 
said to the others: ‘Tis true there is nothing here in 


this will, totidem verbis, making mention of shoulder 
knots, but I dare conjecture we may find them inclusive 
(implied) totidem syllabis.”” Unfortunately they were 
unable to find any syllables that could be assembled to 
make the word “shoulder knots.” 

Thereupon the ingenious son suggested that per- 
mission could be secured by reading the will totidem 
literis, and thereupon they picked out of the will the 
letters which would spell “shoulder,” but when they 
came to pick out the world “knots” they could not find 
a “k,” but the ingenious interpreter remembered that 
in Latin “ce” was often used for “k,” and the difficulty 
vanished ; and thus the will was made to command the 
wearing of shoulder knots. 

Then came a certain lord from Paris, who wore 
fifty yards of gold lace on his coat, and the three heirs, 
being anxious to imitate him, again had recourse to the 
will, and one of them suggested that there were two 
kinds of wills, one written and one nuncupatory, and 
his convenient memory thereupon recalled that their 
father had often expressed the wish that his sons should 
wear gold lace on their coats. So they added gold lace 
to their coats. 

It then followed that fashion decreed a certain 
flame-colored satin for linings, and again they had re- 
course to the will, but could find nothing to justify this 
addition to their wardrobe. On the contrary, there 
was an express injunction that they were not to have 
any silver fringe upon their coats, and as they desired 
to adorn their coats in this fashion, one of the sons 
pretended to have learned that the word “fringe” had 
also the meaning of the word “broomstick,” and that 
they were really forbidden to wear broomsticks on their 
coats. The difficulty with this interpretation was that 
the word “silver” seemed to have no propriety, and 
the ingenious trio thereupon agreed that they could 
not reason too closely upon the significance of the word 
“silver” in the will. It had forbidden broomsticks but 
not silver fringe. This made nonsense of the will, but 
it served their purpose. 

Then the fashion decreed that coats should be or- 
namented with embroidery, and while the sons remem- 
bered that their father had had a special aversion to 
embroidery, they reconciled themselves to a further 
violation of his wishes by suggesting that the embroid- 
ery referred to in the will was not the same kind of 
embroidery as was then in fashion. 

By this time their ingenuity was nearly exhausted, 
and so they unanimously agreed “to lock up their fa- 
ther’s will in a strong box and trouble themselves no 
further to examine it; but only referring to its au- 
thority whenever they saw fit.” 

In this allegory of disingenuous reasoning one 
can see much that has happened in the development 
of the Constitution. It was given to us like the good 
man’s coats, with a promise that it would last the 
American people “fresh and sound so long as you 
live,” and grow in the same proportion with the Amer- 
ican Nation. But from the beginning the American 
people were never satisfied with their Constitution, 
and as the process of amendment was not easy, it had 
to be accomplished by methods of interpretation, which 
are not dissimilar to those in Swift’s allegory. 

Powers have been developed, of which the framers 
never dreamed—sometimes by the totidem verbis 
method, sometimes by the totidem syllabis, and some- 
times even by the totidem literis interpretation. The 
shoulder knots of innumerable bureaus have been 
evolved out of an instrument that was plainly a charter 
of individualism and of local self-government, and not 
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of a highly centralized bureaucracy. We, too, have 
adorned the coat of the Constitution with yards of 
gold lace, while pretending to adhere to the language 
of the instrument, and, above all, wherever the instru- 
ment failed to justify the power, we have developed 
the theory that the Constitution was in the nature of 
a nuncupative will, and that its provisions could be 
gathered from what its framers as individuals said, 
and not from the clearly expressed instrument upon 
which they agreed. Having about exhausted the sub- 
tleties of interpretation in expanding the Federal gov- 
ernment, we have now reached the state that the three 
brothers did, of locking it up in a strong box and doing 
what we will without regard to its provisions, while 
paying lip-service to our charter of government, as a 
very interesting but outworn historical document. 

It must be said of this last stage that it is more 
honest than the earlier methods of amending the Con- 
stitution by ingenious interpretation. If the American 
people are still harboring the illustion that they have 
a written form of government of limited powers, nei- 
ther the Executive nor the Congress any longer en- 
tertain such belief. I cannot speak for the conscience 
of the Executive, but I know that in Congress any 
reference to the Constitution as a limitation upon 
Congressional power is now greeted with cynical indif- 
ference. As a restraining force upon congressional 
legislation it is non-existent. 

In the first half-century of the Republic questions 

f power under the Constitution were gravely debated 
in Congress, and with great ability. To them the Con- 
stitution was a living obligation and they debated such 
questions,—as that over internal improvements,—with 
the same seriousness that the fathers of the church in 
mediaeval times would debate abstruse questions of 
theology 

A later period came when the Congress affected to 
find some moral justification for questionable legisla- 
tion, in the theory that if it were unconstitutional, the 
Supreme Court would in due time so adjudge it. But 
the hard-headed men of Congress soon realized that 
this was no justification for ultra vires acts, for the 
reason that concrete cases under the debatable law 
might never reach the Supreme Court, or, if they did, 
its unconstitutionality might be in the motives of the 
legislation, rather than in its text, and finally the best 
legal minds of Congress began to realize that a deci- 
sion of the Supreme Court that it would recognize the 
validity of a statute in determining litigation—that 
being the extent of its power—was not a judicial deci- 
sion that the law was not invalid, but simply that it was 
not so clearly invalid as to justify the Judiciary in 
ignoring it. 

This doctrine of “reasonable doubt” in our consti- 
tutional jurisprudence has proved the fatal breach in 
the dike of the Constitution, through which a great 
volume of unconstitutional legislation has passed. The- 
oretically it is clearly unsound, for in this matter, as 
in many matters, the Court ought to give its best opin- 
ion, whether its conclusions are free from doubt or 
not. But in a democratic government the Judiciary 
could not hazard its prestige by invalidating a law in 
doubtful cases. No more striking illustration of this 
can be found than in Wilson vs. New, which recog- 
nized the validity of the Adamson Wage Law. I have 
reason for the belief that a majority of the court con- 
cluded that the statute was unconstitutional, but a bare 
majority of the Court, having regard to the existing 
emergency, felt that it could be sustained as a tempor- 
ary measure on the naive excuse of the lady, who felt 








that her child of doubtful paternity was excusable be- 
cause it was “such a little one.” 

Congress has long since passed the stage of pass- 
ing doubtful legislation upon the theory that the Su- 
preme Court will be a complete and infallible corrector 
of its errors. They know full well that while the 
Congress, from the beginning of the Republic, has 
passed thousands of unconstitutional laws, only about 
fifty have ever been invalidated by the Supreme Court ; 
and they know, moreover, that in many cases, as, for 
example, the emergency measures of the present Con- 
gress, the law will be enforced long before a case 
could reach the Supreme Court, and when the con- 
troversy is thus presented to that Court as a fait ac- 
compli, that the Court will find a way, if at all possible, 
to accept the legislation, on the theory that it, not being 
omnipotent, cannot unscramble eggs that have once 
heen scrambled. 

With this practical realization of the very limited 

powers of the Supreme Court to defend the Consti- 

tution, the Congress today has, in the manner of the 
three sons, definitely locked up the Constitutiqn in a 
strong box, and now pays no further attention to it. 
This is the great reality of the present day, and it 
might be well if the American people, who have gen- 
erally been deluded by illusions, would now face the 
fact that their Constitution, insofar as it was intended 
to be a restraining force upon legislation, is virtually 
non-existent. When the American people fully rec- 
ognize this, and further recognize the truth of Sir 
Henry Maine’s observation, that the stupendous growth 
of the United States was largely due to the sanctity of 
property rights as guaranteed by the Federal Constitu- 
tion, they may then either revive the Constitution in 
its pristine strength, or they may reach the conclusion 
that they must create a new charter of government. 

If the present disregard of the Constitution in- 
volved only a violation of its express limitations upon 
Federal power, one need not take too hopeless a view 
of the future. But something more than the letter of 
the Constitution has perished. What this generation 
of Americans has witnessed has been the destruction 
of the basic ideals of American liberty, of which the 
Constitution was but one expression. 

The basic idea of the Constitution was that our 
Federal government was to be one of laws, and not 
of men. The laws which were thus to dominate, 
were laws upon which the composite judgment of 
the American people had agreed, through their rep- 
resentatives in Congress. In the very first section, 
the Constitution said: 

“All legislative powers herein granted shall be vested i 
a Congress of the United States.” 

The generation which framed it had no faith 
in bureaucracy. They had suffered from the polit- 
ical control of the Colonies through the Lords of 
Trade, an executive bureau of the Crown, which 
dominated the Colonies even more than the Parlia- 
ment. These sturdy forebears of ours, who were 
strong individualists, were willing to obey reason- 
able and necessary laws, but they wanted to know 
what the laws were and they wanted the laws to 
represent the composite will of the people, of which 
the Congress was to be the appropriate organ of 
expression. 

Today, however, America is more largely gov- 
erned by the regulations of commissions and bu- 
reaus, than the Federal statutes which Congress 
passes. Government by commission is government 
by caprice, and government by caprice is tyranny. 
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The favorite method of legislation today is to state 
an objective and then to create a bureau or com- 
mission with full authority to bureaucratic officials 
to make enforcing regulations, which will have the 
force of law, and if any man violates any of these 
regulations, he can be sent to prison. As no man, 
not even a lawyer, has the slightest knowledge of 
the thousands of regulations that have been passed 
of this character, no man can be sure at any time 
that he is not violating some edict of the bureau- 
cracy. This bureaucratic despotism has become 


the great reality of today and it has been created 
notwithstanding the fact that government bureaus 
are always slow, generally stupid, and sometimes 


corrupt. 

The Supreme Court has even held that when 
Congress did not authorize the executive official to 
enact such regulations, the executive official has 
the implied power to do so. In this way the bu- 
reaucracy becomes lawmaker, prosecutor, judge and 
jury, and the tyranny is in most instances com- 
plete, and beyond any real judicial review, when 
the Supreme Court held that Congress was com- 
petent to provide that the findings of fact by any 
such executive official are conclusive, even upon 
the courts, for in most controversies between the 
hapless citizen and the bureaucratic official, the de- 
termination of the facts practica'ly concludes the 
controversy, and nothing is left to the courts, ex- 
cept a review on questions of law, of a purely nomi- 
nal character. 

We are all familiar with the authorized tyranny 
of commissions, like the Interstate Commerce Com- 
mission and the Federal Trade Commission, which 
initiate their own complaints, prosecute them, reach 
their own verdict, and then inflict the gravest in- 
juries upon the citizen; and the right of review in 
the courts, which is strictly limited to legal ques- 
tions under the due process of law provision, be- 
comes almost a nullity. 

The same condition exists to some extent in 
England, and the present Lord Chief Justice re- 
cently published a book called “The New Despot- 
ism” in which he wrote a terrific indictment of the 
bureaucratic tyranny of his nation. He well said: 

“To employ the terms administrative ‘law’ and adminis- 
trative ‘justice’ to such a system, or negation of system, ts 
really grotesque. The exercise of arbitrary power is neither 
law nor justice, administrative or at all. The very concep- 
tion of ‘law’ is a conception of something involving the appli- 
cation of known rules and principles, and a regular course of 
procedure. There are no rules or principles which can be said 
to be rules or principles of this astonishing variety of ad- 
ministrative ‘law,’ nor is there any regular course of procedure 
for its application. It is possible, no doubt, that the public 
official who decides questions in pursuance of the powers 
given to his Department does act, or persuades himself that he 
acts, on some general rules or principles. But, if so, they 
are entirely unknown to anybody outside the Department, and 
of what value is a so-called ‘law’ of which nobody has any 
knowledge?” 

As I tried to show in my book, “Our Wonder- 
land of Bureaucracy,”’' the fantastic tricks of the 
Federal bureaucracy—“dressed in a little brief au- 
thority’—can find their best parallel in that de- 
lightful fantasy of childhood, “Alice in Wonder- 
land,” for it was said of the trial in that case, as 
might be said of the so-called “trials” in the De- 
partments of Agriculture and of Labor, and before 
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the various commissions of our Federal govern 
ment, as follows: 

“The Twelve jurors were all writing very busily oi 
slates. ‘What are they doing?’ Alice whispered to the Gryphon, 
‘They can’t have anything to put down yet, before the trial’s 
begun.’ 

“*They’re putting down their names,’ the Gryphon whis- 
pered in reply, ‘for they fear they should forget them before 
the end of the trial.’” 

This pernicious heresy of transferring the leg- 
islative power of the nation to executive officials, 
with little or no possibility of judicial review, has 
reached its climax in the Farm Relief Bill, which 
has now passed Congress, and in the proposed reg- 
ulation of other forms of industry. The Secretary 
of Agriculture is given a power over the farmers 
of this country and over the processors of agricul- 
tural commodities, which differs in degree but not 
in kind from that exercised by Stalin over the un- 
happy peasants of Russia. 

For example: He may license the processors of 
agricultural commodities to engage in interstate 
commerce, and if any processor does not conform 
his business methods to the views of the Secretary 
of Agriculture, his license can be taken from him 
and so far as this decision, which is wholly one of 
caprice, rests upon the facts of the case, the Sec- 
retary’s findings are conclusive against the courts. 
A like power is vested in the economic dictator 
under the Industrial Recovery Bill, and again, 
under the new railroad law, in the so-called ‘‘co- 
ordinator.” The co-ordinator has almost unlimited 
power to require any railroad to do a'most any- 
thing he thinks it for the best interests of the 
railroads, subject to an appeal to the Interstate 
Commerce Commission, which is an executive bu- 
reau, and not a court. 

The present Industrial Recovery Bill requires 
employers to agree between themselves to limit the 
hours of labor, to prescribe minimum wages, and 
to limit output. As the industries in question may 
not agree upon any such voluntary arrangement 
and as some of them might have the old-fashioned 
idea that they were entitled to conduct their busi- 
ness in their own way, the law provides, in order 
to discipline the non-assenting individualist, a rigor- 
ous licensing power, in order to meet rare cases of 
non-cooperation and abuse. This means that if 
necessary the government, through the so-called 
Administrator, will say that no one can produce any 
useful article of commerce and, to that end, employ 
labor, unless he has a license, and if he does not 
then conform to the wishes of the majority in the 
industry, the Federal official may then license only 
those who will thus conform, and then prevent the 
dissenting minority from operating their plants by 
denying them access to the channels of interstate 
or foreign commerce. 

This is a strange perversion of the fundamental 
idea of the Constitution, which was to emancipate 
commerce and not to put it in chains. The power 
to restrict the free operation of commerce, which 
had existed in the States, and which had been 
abused by them, was taken from them and the 
power to “regulate” was vested in the Federal gov- 
ernment. This meant that commerce between the 
States should flow like the Mississippi, “unvexed to 
the sea”; and our nation acted upon this interpreta- 
tion for a full century, by refusing to restrict the 
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freedom of the individual in any way to conduct 
any lawful business in his own way. 

Nothing is more interesting to the philosophic 
lawyer than the growth of a pernicious error. No 
one dreamed, until about a generation ago, that 
Congress had any power to regulate either agricul- 
ture or manufacturing, as such. The Constitution 
can be searched in vain for a grant of such power. 
The Department of Agriculture was not even or- 
ganized until 1889. About a generation ago it was 
perceived that a mechanical civilization had so 
welded together the economic destinies of the 
States that the commerce power or the taxing 
power could be used as a club to coerce those en- 
gaged in agricultural or manufacturing to conform 
to the ideas of the central government, in respect 
to the conditions of such industry. At first the 
idea was scouted by any reasonable man, but it be- 
gan to be a force in legislation when the Supreme 
Court decided the famous Lottery Case in 1903. 
(Champion vs. Ames, 188 U.-S.). It was my 
privilege to argue that case in the Supreme 
Court. I have argued at least one hundred cases 
in that Court, which involved questions of Constitu- 
tional law, and undoubtedly the greatest of these 
were the Lottery Case and the Removal from Office 
Case. (Myers vs. U. S., 277 U. S.). The Lottery 
Case has played a fateful part in the jurisprudence 
of this country, which is only secondary to that of 
Gibbons vs. Ogden. Indeed, the latter decision 
simply supplements the former. 

In Gibbons vs. Ogden, Chief Justice Marshall 
gave a definition to interstate commerce, which im- 
mensely expanded the field of Federal power; but 
in the Lottery Case it was decided that the power 
to regulate was the power to prohibit. However, 
the Court possibly anticipated the developments of 
the doctrine, for it carefully said that this power 
to prohibit was subject to other limitations of the 
Constitution—and especially the Tenth Amend- 
ment—and therefore could not be arbitrary or 
destructive of our dual form of Government. The 
decision, however, made a profound impression and 
is the source from which all present theories of 
constitutional power over industry have followed. 

[ was naturally elated when my contention 
prevailed in the Supreme Court, but if I could have 
foreseen all the excesses of Federal power, which 
have been based upon that decision, I think I should 
have decreed, on the day that fateful decision was 
announced, a day of mourning and not of jubilation 
for myself; for I now regard the Lottery Case de- 
cision, although sound in doctrine, as one of the 
most injurious decisions ever rendered by the Su- 
preme Court. From that day to this the idea has 
steadily grown and is now in full force and vigor 
in the executive and legislative branches of the 
government, that all Congress need do to usurp the 
reserved police powers of the States in the matter 
of agriculture or industry is to admonish those 
engaged in either form of activity that unless they 
conform to the ideas of the Federal government, as 
promulgated by some bureaucratic official, they will 
be denied the privilege of engaging in interstate 
commerce, and this potential'y reduces most in- 
dustries to economic bondage. Certainly it is the 
complete destruction of the basic idea of the Con- 
stitution as to the limited powers of the Federal 
government. The framers of the Constitution did 
not believe that a central government could be 


created and maintained for any length of time un- 
less its powers were strictly limited, but it is now 
clear that through a perversion of the power of ap- 
propriation and that of taxation and that over com- 
merce, our government of limited powers has be- 
come a government of almost uniimited powers. If 
so, our Constitution is like the Parthenon—a his- 
toric ruin beautiful to the eye, but no longer a 
serviceable temple of liberty. 

It was not wholly without some prophetic 
vision in the matter, for after the decision in the 
Lottery Case, in which I took the usual pride of a 
successful advocate, I began to see its consequences, 
and made an address more than twenty-five years 
ago to the Rhode Island Bar Association, and char- 
acterized this doctrine of the perversion of Federal 
powers to accomplish ulterior and non-Federal ends 
as “nullification by indirection,” and | then pre- 
dicted that unless the powers granted to the Fed- 
eral government could be restricted to the federal 
purposes, for which alone they were granted, it 
would mean the destruction of our form of govern- 
ment. 

The present time gives ample vindication to the 
prophecy. I was a Cassandra then and I imagine 
[ am a Cassandra now, when I suggest that unless 
this centralization of authority in the Federal gov- 
ernment by the perversion of its delegated powers 
can be stopped, the preservation of the Union itself 
may be seriously imperiled, for all history teaches 
us that a nation of widely scattered communities, 
between which there are conflicting economic in- 
terests, cannot long be governed by a central power. 
We may for a time tolerate it because of the grav- 
ity of the present economic crisis, which blinds us 
to any other consideration than that of our imme- 
diate peril, but when this economic crisis has passed 
away and the people of this country begin to real- 
ize the extent to which in the last thirty years they 
have been brought to a state of subjection to the 
bureaucratic powers of a central government, there 
will probably be a reaction, unless I have greatly 
mistaken the native individualism of the American 
people. 

When Chief Justice Fuller wrote his dissenting 
opinion in the Lottery Case, he, too, ventured to 
make a prophecy, which made him somewhat of a 
Cassandra—whose fate was that her true prophecies 
were never believed until too late. Chief Justice 
Fuller said: 

“Our form of government may remain notwithstanding 
legislation or decision, but as long ago observed, it is with 
governments as with religions, the form may survive the sub- 
stance of the faith.” 

I recognize that the Supreme Court has in re- 
cent decisions shown some disposition to save our 
dual form of government in this respect. When the 
Federal commerce power was boldly exerted to 
stop the employment of child labor in the States, 
that great tribunal, by a closely divided Court, held 
that as the commodities produced by such child 
labor were in themselves proper articles of com- 
merce, their interstate carriage could not be denied 
in order to compel the manufacturer to employ only 
adult labor. Even more significant was the de- 
cision in the later case of Baily vs. Drexel Company, 
where Congress, thus defeated in its attempt to per- 
vert the commerce power, attempted to accomplish 
the same result by the far broader and less re- 


stricted power of taxation, but the Supreme Court 
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held that even the power of taxation, the greatest 
of all governmental powers, could not be used to 
compel the manufacturer, by the imposition of a 
federal tax, to desist from employing child labor. 

These two decisions justify a belief that the 
Supreme Court may, if a case comes before it, deny 
this power of the Federal Government to license 
men who are engaged in agriculture or mechanical 
industry, but the old-fashioned constitutionalist 
should not take too much encouragement from these 
decisions and should remember that the same 
Court, when the Adamson Law was before un, and 
when it recognized that the Federal government 
had no power to prescribe the wages of railway 
labor, yet sustained it for the time being on the 
theory of an emergency. I may be a Cassandra 
again when I venture the prediction that by some 
such theory of an emergency the new legislation 
over agriculture and manufacturing may pass the 
judicial gauntlet. 

Of all constitutional heresies, the worst, as it 
seems to me, is the theory that in case of an emerg- 
ency the Constitution is non-existent for the time 
being. This doctrine has been the wooden horse, 
under cover of which the citadel of the Constitution 
has been taken, for of the Constitution it can now 
be said: “Jlinm fuit.” 

Even the Supreme Court could be profitably 

reminded of the sagacious warning of George Wash- 
ington in his Farewell Address. After warning all 
succeeding generations of Americans “that the 
habits of thinking in a free country should inspire 
caution in those entrusted with its administration 
to confine themselves within their respective consti- 
tutional spheres; avoiding in the exercise of the 
powers of one department to encroach upon an- 
other,” and after further warning that such spirit of 
encroachment “tends to consolidate the powers of 
all the departments in one and thus to create, what- 
ever the form of government, a real despotism,” 
Washington added: 
_ “If in the opinion of the People, the distribution or modi- 
fication of the Constitutional powers be in any particular wrong, 
let it be corrected by an amendment in the way which the 
Constitution designates. But let there be no change by 
usurpation for though this, in one instance, may be the instru- 
ment of good, it is the customary weapon by which free gov- 
ernments are destroyed.” 

| fear I have wandered far afield and I sincerely 
hope that in my passing reference to current legisla- 
tion, no one here will charge me with any spirit of 
partnership. I am not here as a Republican. I am 
speaking as a lawyer to lawyers, and in a far larger 
sense as an American citizen to American citizens. 
The shadows of life are fast lengthening with me, 
and I am not likely to see the prodigious changes 
that will come to our form of government, of which 
the present is only the prelude. My credo is simple: 
While I believe that the Constitution of the United 
States is the noblest form of government that the 
wit of man has devised, I do not regard it as per- 
fect. I think it could in some respects be profitably 
amended. Nor have I ever regarded it, except in 
my earlier years at the Bar, as a wholly static in- 
strument. It is true that I once, in a moment of 
enthusiasm, in a book I wrote on the Constitution, 
regarded it as a Gibraltar, which had withstood the 
ceaseless washing of the waves.’ I have long since 
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recognized that no written constitution can with- 
stand the impact of a changing civilization. It is 
not an anchor that holds our nation definitely to 
ancient moorings. It ought to be a rudder to guide 
the ship of state, but in a larger sense it merely 
marks the course that we are to follow. It is a 
living organism, susceptible of adaptation and 
therefore of increasing growth, and its vitality de- 
pends upon its correspondence with the necessities 
and spiritual tendencies of the American people. It 
has always changed from the beginning, and will 
continue to change as long as it remains the charter 
of our government. The real question is: “Quo 
vadis?”” Is the Constitution to be one of State so- 
cialism or a guarantee of individualism? 

The thought of an ever-changing Constitution 
is not in all respects a comfortable one, for if it 
be a living organism and have within itself the 
potency for development and growth, yet, like all 
living organisms, it also has within it the seeds of 
degeneration and possible death. Indeed, I fear it 
is now in its death agonies. 

Such a conception of the Constitution chal- 
lenges the thought of each generation of Americans 
to the great question whether this living organism 
is to grow in wisdom or perish in folly. Are we 
treading the downward path to Avernus, from 
which escape is so difficult, or are we ascending to 
new and nobler heights of constitutionalism? That 
should be the great question for every thoughtful 
American. 

To avoid the destruction of our form of gov- 
ernment we have relied upon the potency of the 
Constitution, as though it were a self-executing in- 
strument. Few realize the fact that our very de- 
pendence upon a written constitution to preserve 
our form of government, and our mistaken belief 
in its static nature and its self-executing powers, 
have tended to deaden the political consciousness 
of the American people. I never realized this until 
I was retained to argue a case before the Railway 
Committee of the Canadian Dominion Parliament. 
I was arguing against a law which sought to confis- 
cate property rights, and I found that there was no 
limitation in the Canadian organic law or that of 
England to forbid such confiscation. Neither had 
such a constitutional limitation which could be en- 
forced by the judiciary, and yet confiscatory legis- 
lation was less frequent in England than in the 
United States. 

The truth then came home to me that a people 
will more probably defend themselves against gov- 
ernmental injustice when they know that the rem- 
edy lies with themselves, through the ballot-box, 
than when they depend upon the restraints of a 
written constitution, as partially enforced by the 
judiciary. In other words, our mistaken dependence 
upon the Supreme Court destroys in the people 
their spirit of vigilance, which is said to be the 
price of liberty. 

I see no hope for the preservation of our form 
of government unless the American people can 
awaken to the fact that their salvation lies with 
themselves. It is idle to expect such a spirit unless 
the people have a sense of constitutional morality, 
by which I mean the willingness to subject them- 
selves to the collective wisdom of the past, as em- 
bodied in a constitution, and a militant willingness 
to defend the great unwritten compact, which Fd- 
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ISCUSSION of the proper extent and limits 

of the jurisdiction of the federal courts and 

especially of that ground of jurisdiction which 
is based upon the fact that the parties plaintiff and 
defendant are citizens of different states has always 
been active.’ The great increase in cases involving 
‘‘a federal question” or in which the United States 
is a party has given an added impetus to the debate. 
Bills limiting or abolishing the diversity ground of 
jurisdiction, though opposed by the American Bar 
Association, have received support from various 
quarters, and the Norris-LaGuardia bill, totally 
abolishing it, has been favorably reported by the 
Committee on the Judiciary of the United States 
Senate. As might be expected, the parties inter- 
ested have differed widely as to their views of 
policy, but unfortunately there have developed cer- 
tain differences on points of fact concerning the 
actual operation of the present rules. It would 
seem that questions of fact should be resolved. 
This angle of the controversy serves, however, to 
call attention once more to how little we know of 
the day to day activities of our trial courts, both 
state and federal. As concerns our present ques- 
tion, several discussions of statistical material have 
recently been made. These have been subjected 
to careful and scholarly analysis recently in the 
columns of this magazine by Professor Hessel E. 
Yntema of the Johns Hopkins University.* In his 
last article in the May issue he calls attention to 
and gives some preliminary figures of the Federal 
Court Study of the National Commission on Law 
Observance and Enforcement. It is the purpose of 
the present article to set forth in a summary way 
such of the statistical material collected in that 

1. This article was made possible through the assistance and co- 
operation of Mr, Charles U. Samenow, Research Assistant in the Yale 
School of Law and in charge of the statistical work of the Federal 
Court Study from its inception, and of Mr. Henry H. Fowler, Yale 
LL.B. 1932 and J.S.D. 1938. Among other things, they prepared the 
tables herein set forth. 

2. Yntema, The Jurisdiction of the Federal Courts in Controversies 
Between Citizens of Different States (1933), 19 American Bar Asso- 
ciation Journal, 71, 149, 265. Professor Yntema analyzes, among other 
material, statistics from the Annual Reports of the Attorney General 
of the United States for 1929 and 1930, figures given by Senator 
Norris in Limiting the Jurisdiction of District Courts of the United 
States, Senate Report No. 530, 72d Cong., Ist Sess., pp. 9-10, and 
material collected by Professor F. Frankfurter, Distribution of Judicial 
Power between United States and State Courts (1928), 13 Cornell Law 
Quarterly, 499, 523. Compare H. E. Yntema and G. H. Jaffin, Pre- 
liminary Analysis of Concurrent Jurisdiction (1931) 79 U. of Pa. 
Law Rev. 869, 915 with comment by F. Frankfurter, A Note on Diver- 


sity Jurisdiction—in Reply to Professor Yntema (1931), 79 U. of Pa. 
Law Rev. 109 
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Study as seems most pertinent to our 
problem. 

The Federal Court Study was organized by the 
National Commission, particularly because of the 
active interest of its chairman, the Honorable 
George W. Wickersham, to explore the possibilities 
of statistical study of the federal courts and to ob- 
tain facts concerning their activities. The writer 
served as chairman of a committee to supervise the 
Study and representatives of twelve law schools 
participated in the collection of material.’ Under 
the plan of operation, research assistants went into 
the clerk’s offices of the districts selected for study* 
and took off on specially prepared cards the life his- 
tories of all cases appearing on the court docket 
during certain periods. The cards were then col- 
lected and tabulated at New Haven. The interest 
of the Commission being chiefly in the enforcement 
of the criminal law, attention was first concentrated 
on the criminal cases. The task proved a huge one, 
and a necessary curtailment of expenditures forced 
a limitation in the collection of material. It was 
hoped that all cases both civil and criminal would 
be tabulated for a period of three years, but this 
was not possible even as to the criminal cases, and 
as to the civil cases the time was finally cut to one 
year. This affords only a limited sampling of the 
civil cases, but since it is a sampling obtained en- 
tirely objectively it is probably doubtful that addi- 
tional figures will greatly change the results. 

The following selected tables bearing on the 
diversity jurisdiction are presented for what they 
may be worth, from both the positive and the nega- 
tive standpoint. (The latter is as important as the 
former.) They are supplemented by certain con- 
clusions which to the writer seem justified. For 


present 


8. The other members of the committee are Justice Roberts, Presi- 
dent Hutchins, Deans Bates and McMurrav, Professors T. W. Arnold, 
If. R. Medina and E. M. Morgan, with Professor W. O. Douglas as 
Secretary. The law schools represented were those of the following uni- 
versities: California, Chicago, Colorado, Columbia, Harvard, Kansas, 
Michigan, North Carolina, Ohio State, Tulane, West Virginia, and Yale. 
See Progress Report on the Study of the Federal Courts, Rep. No. 
of National Commission on Law servance and Enforcement (1931); 
T. W. Arnold, Progress Report on the Study of the Federal Courts 
(1931), 17 American Bar Association Journal 799. 

Vhen the National Commission went out of existence on June 80, 
1931, the work was continued in a limited way, under the auspices of 
the American Law Institute with the aid of a grant by one of the 
foundations. Reports on both the criminal and the civil cases are 
substantially completed, and it is expected that means will be developed 
to make them available to persons interested and for the interpretative 
comment of scholars. 

. The districts, chosen partly for their diverse and representative 
characteristics and partly for their proximity to the assisting law schools, 
were those of California (northern district), Colorado, Connecticut, IIli- 
nois (northern district), Kansas, Louisiana (eastern district), Massa- 
chusetts. Michigan (eastern district), New York (southern district), 
North Carolina (western district), Ohio (both northern and southern 
districts), and West Virginia (southern district). 
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these conclusions the writer alone is responsible; 
the supervising committee has not formulated them 
or attempted any general judgment on the problem. 
A first question is as to the number of diversity 
cases compared with all civil and criminal federal 
cases. This is shown by Table I, which also gives 
the total prohibition cases—cases which will be 
eliminated if the proposed amendment repealing the 
Eighteenth Amendment to the federal Constitution 
is passed. In the table the prohibition cases are in- 
cluded in the totals of “all criminal cases” and the 

diversity cases in the totals of “fall civil cases. 

TABLE I 

Numbers of Federal Civil and Criminal Cases of Various Types 

Terminated in Thirteen Selected Districts in One 
Year from July 1, 1929 to June 30, 1920 

Vio. of Nat. 

All Prohi- All Diver- 
Criminal _ bition Civil sity i 
Cases Act Cases Cases Cases 
N.D. Cal.* 2,729 1,007 4,235 
D. Colo. 5 388 238 if 796 
D. Conn. 270 141 2% 475 
N.D. Ii® 1,823 542 37: 4,257 
D. Kan. ; 2: 388 : 532 
E.D. La. 597 ‘ 541 ¢ 1,138 
D. Mass. 1,036 372 1,408 
E.D. Mich.* 2,810 1,521 4,331 
aim So 2,075 10,787 
W.D. N. C 893 is 141 1,034 
N.D. Ohio* 2,358 : 1,124 304 3,482 
S.D. Ohio 1,295 
et We Vass 1,428 


All Civil 
and 
Criminal 


1,000 58 295 83 
1,094 


33 61 


19,692 9,719 


Thirteen Districts.25,479 1,750** 35,198 

*In the five districts starred the prohibition cases and the 
criminal cases represent yearly averages obtained by dividing 
the totals of these cases collected by the number of years for 
which they were collected (usually three; in one district two; 
in one district five; in all cases including the year in question). 
This was necessary because of the longer period covered by the 
study of criminal cases and because the large number of prohi- 
bition cases in these districts made it necessary to select a part 
of such cases only for detailed study and to ascertain only 
totals for the rest. 

**In this and succeeding tables the diversity cases include 
only those where diversity of citizenship was the sole ground 
of federal jurisdiction. In 348 additional cases jurisdiction was 
claimed both because of a federal question and because of 
diversity of citizenship. It seemed proper to exclude these 
cases because the former is the overriding ground of juris- 
diction which apparently is not questioned and. will continue 
unaffected by pending legislation. 

In total numbers the diversity cases do not 
present a large proportion of all the business of the 
courts. As might be expected, the prohibition cases 
are the largest single item, constituting over fifty 
per cent of all the cases, and the diversity cases are 
only about five per cent of the total, though they 
constitute eighteen per cent of all the civil cases. 
Professor Yntema has analyzed other figures of this 
general nature to point to his conclusion that con- 
gestion cannot be directly attributed to the divers- 
ity cases.*° In this connection, however, it should 
be noted that most of the prohibition cases are 
settled without trial Table III, be'ow), and 
that a difference in the method of handling the 
diversity cases may well justify attributing to the 
latter an effect in this respect greater than the 
number of cases would, at first glance, seem to 
indicate. 


The 


5. (1933) 19 American Par Journal, 265 et seq 


(see 


following table shows the method of 


See note 2, above. 


termination of all the civil cases and of the 
diversity cases: 
TABLE II 
Method of Termination of the Civil Cases 
(100% represent all cases in each column terminated between 
July 1, 1929, and June 30, 1920) 
All Civil Cases Diversity Cases 
No. % No. % 
Total Civil Cases* 71S 100 1,750 100 
Jury Verdict ide 3. 9.: 
Court Decision p 
Reference 
Default, Consent, Stipulation or 

Compromise 28.2 209 11.9 
ere 41, 1,230 70.3 

*In this column “jury verdict” inciudes all cases in which 
a verdict was rendered either (1) on submission of the case upon 
the evidence or (2) by direction of the court; “court decision” 
all cases at law and in admiralty decided by the court in non- 
jury cases, in jury cases where the jury was waived either 
formally or otherwise, and in such other cases as summary 
judgment and cases of judgment on the pleadings, and in all 
equity cases tried by the court or decided by the court without 
a trial; “dismissals” includes all cases dismissed, discontinued, 
withdrawn, nonsuited, or remanded to the state courts. 

The data also disclosed that 167 of all the civil 
cases and 53 of the diversity cases which were dis- 
missed, discontinued, withdrawn or remanded, that 
is, not terminated by judgment, actually reached a 
stage where there was a hearing or trial. 

It thus appears that cases where juries ren- 
dered verdicts are just three times as numerous in 
the diversity group as in all the civil cases; refer- 
ences are twice aS numerous; court decisions only 
about one-fourth as numerous; and dismissals al- 
most twice as numerous. Default, consent, stipula- 
tion or compromise endings are less than half as 
frequent in the diversity cases as in all the cases. 

Comparing these statistics with statistics for 
all criminal liquor and non-liquor cases studied we 
find the following as shown in Table IIT: 

TABLE III 
Method of Termination of the Criminal Cases 
All Liquor All Non-Liquor 
Cases Studied Cases Studied 
No. % No. % 
Total Criminal Cases.. .21,170** 100 14,501 100 

Jury Verdict 1,144 5.4 1,536 

Court Decision* 583 2.8 131 

Guilty Plea 15,377 72.6 10.506 

Nolle or Dismissal 4,065 19.5 2,327 

*Includes discharge on plea or pleadings: liquor 
49; non-liquor cases—25. 

**This total represents only a sampling of liquor cases 
in certain of the thirteen districts studied. See note to Table I. 
It_also includes violations of tariff and internal revenue acts 
affecting liquor traffic. 

In addition, 160 liquor cases and 196 non-liquor 
cases which were disposed of other than on a jury 
verdict or court decision reached some stage of a 
hearing or trial. 

The percentages shown in Table II and III 
indicate a much more frequent disposition by jury 
or court trial in proportion to other forms of 
termination in the diversity cases than in the crim- 
inal liquor cases. These percentages and the other 
material of the tables demonstrate that the chances 
are much greater that a diversity case will furnish 
actual business for the court than that a liquor case 
will. Since liquor cases, however, are a substantial 
part of all the criminal cases (almost four-fifths 
when all cases are counted), their elimination, carry- 
ing with it the elimination of the jury trials in them, 
would, of course, free a considerable portion of the 
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time of the court, though each liquor case on the 
average is obviously occupying much less of the 
court’s time than each diversity case. 

The kind of cases brought to the federal courts 
by the diversity jurisdiction is shown by the follow- 
ing table. The first column shows the nature of all 
the diversity cases while the second sets forth the 
nature of those which were removed from the state 
to the federal courts: 

TABLE IV 
Type of Case in which the Diversity Jurisdiction is Invoked 
(100% represent all cases on each docket) 
All Diver- Removed Diver- 
sity Cases sity Cases 
No. o/s No. % 
Eee eras 33.9 276 33.8 
Negligence 51.8 406 49.8 
Other torts ..... 73 5.1 25 
Actions by or against State, 
etc. .. 
Miscellaneous 


Law Actions 


Actions. 1,433 100. 816 
All Diver- Removed Diver- 
sity Cases sity Cases 
No. % No. % 
Contract .... RAN i ite lig é 16.1 11 18. 
Real Property 30.9 25 41. 
Other Private 36.9 14 23. 


Law 


Total 


Equity Suits 


Suits—all. 
Receivership 3% 10.1 
Unfair Competition...  : 9.8 
Accounting 

Labor Injunctions.... 

Other 


State, etc., a Party 3.5 4 6.5 
Miscellaneous ... ‘ 2. 7 11.5 


Total Equity Suits. 317 ; 61 100. 

Of the 486 contract cases at law, 191 were ac- 
tions on insurance policies and 17 were actions on 
surety bonds; of the 743 negligence cases, 454 were 
automobile or train collisions and 100 were employ- 
ers’ liability actions. 

About one-third of the removed diversity cases 
are found in one district—the Northern District of 
Illinois. This district furnishes about one-fourth 
of the negligence cases and all of the “actions by 
or against a State, etc.” in the removed group. The 
latter, numbering 102, were actions of debt by the 
State of Illinois against various foreign insurance 
companies doing business within the State to re- 
cover personal property taxes levied against the 
net receipts of the agents of these companies. After 
removal the defendants demurred but the cases 
were finally dismissed by stipulation, all having 
been disposed of as a unit. 

The preponderance of contract and tort actions 
in Table IV is evident. If we eliminate the 102 
cases from Illinois referred to above, we have the 
negligence cases forming 56 per cent of the total 
of all law cases and 57 per cent of the total of all 
removal law cases, and the tort and contract cases 
together totalling 90 per cent of all law cases and 
99 per cent of all removed law cases. This condition 
of the diversity docket may reasonably furnish some 
hasis for an argument for abolition or limitation of 
this jurisdiction on the grounds that this business 
is not necessarily best handled by the federal courts 
regardless of the residence of the parties and that 
its proper place is in the state courts. 

Table V furnishes further light upon the nature 
of the questions raised in the diversity cases and 
may be used as a further test of the amount of the 


time and attention of the court which these cases 
require. 
TABLE V 
Some Procedural and Substantive Questions in the Diversity 
Cases 
Total Civil Cases 
( 100% ) 


Diversity of 
Citizenship Cases 
No. %o 
1,750 18.0 

45.2 


(a) Number of Cases Terminated.9,719 
(b) Objections to Jurisdiction.... 446 202 
(c) Cases in Which There Was 

Intermediate Disposition.... 174 
(d) Appeals to U. S. Circuit 

Courts of Appeals.......... 

(e) Appeals to U. S. Supreme 

Court 7.1 
(f) Removals 77 92.4 

The data also showed that in 259 diversity 
cases money awards to the plaintiff were made. Of 
these 126 or 48.7 per cent were less than $3,000; 46 
or 17.8 per cent were from $3,000 to $5,000; the 
remainder were $5,000 and up. 

The foregoing table indicates that the indi- 
vidual diversity case probably presents proportion- 
ately more problems to the court and occupies pro- 
portionately more of its time than the other ‘civil 
cases. Perhaps the inference drawn by Professor 
Yntema,® that the number of these cases is not suffi- 
cient to show a condition of congestion in the fed- 
eral courts from this jurisdiction is justified. But 
cases totalling eighteen per cent of all the civil cases 
and furnishing more than half of all the civil jury 
verdicts would seem to occupy a substantial portion 
of the court’s time. It would seem fairer to say 
that this should be but a supporting factor, not the 
sole justification for an argument for change. 

Additional data showing the character of the 
parties in diversity cases, and showing the large 
proportion of these cases which involve foreign cor- 
porations have an important bearing upon one pro- 
posal for modification of existing statutes. In the 
opinion of the writer, the following tables are the 
most important positive contribution of the Federal 
Court Study to this problem. They concern the 
Attorney General’s bill, so called. This is the bill 
drafted by Attorney General William D. Mitchell, 
and recommended to the Congress of the United 
States by President Hoover, which eliminates a for- 
eign corporation carrying on business within the 
state from the status of a non-resident so far as 
concerns the jurisdiction of the federal courts.’ 

Table VI shows the character of the parties in 
the diversity cases: 

TABLE VI 
Character of Parties in Diversity Cases 
Defendants 
Private Same: 
Foreign Doing 
or Busi- 


Total Alien Cor- ness in 
Plaintiffs Resident poration State 


Other 
Foreign 
or Alien 
Party 
Plaintiffs 
Resident : 121 767 91 
Private Foreign or 
Alien Corporation 189 37 3 16 3 
Same: Doing Busi- 
ness in State.... 116 1 10 1 
Other Foreign or 
Alien Party 3 336 ~ 36 12 


Total Defendants*. .. .1,733 664 133 829 107 
*In 17 cases there was no record; this accounts for the 
discrepancy from the total number of diversity cases—1,750. 
The significant thing which this table clearly 
6. See Yntema, op. cit. supra note 2. 


7. Senate Bill No. 937, 72d Congress, Ist Sess. The bill has 
also received support in various quarters, including representatives of 
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shows is the large number of foreign corporations 
involved in the diversity of citizenship cases. Thus, 
in 829 cases, or nearly half of the total considered 
here (1733), the defendant was a foreign corpora- 
tion doing business in the state, and in 133 more, 
a total of 962, the defendant was a foreign cor- 
poration. In 105 additional cases the plaintiff was 
a foreign corporation doing business in the state 
and in 170 more cases the plaintiff was a foreign 
corporation. In other words, in 1,237 cases—almost 
three-quarters of the total—either plaintiff or de- 
fendant (or both) was a foreign corporation and of 
these 934 were cases of a foreign corporation doing 
business within the state. Moreover, it is highly 
probable that many of the cases listed here as those 
of foreign corporations were in fact foreign corpora- 
tions doing business within the state but without 
affirmative notation of that situation in the files 
sufficiently definite to justify the field worker in so 
noting it. The total number of such cases, there- 
fore, is definitely substantially in excess of fifty per 
cent and may reach nearly three-quarters of all 
diversity cases. 

The nature of the parties plaintiff and defend- 
ant in diversity cases is shown in the following two 
tab!es for the separate districts: 

TABLE VII 
Character of Plaintiffs in the Diversity Cases 
(100% represents all cases in each district) 


Private Same: 
Foreign Doing Other 
All or Alien Cor- Business Foreign or 
Plaintiffs Resident poration in State Alien Party 
(100%) No. % No. % No. % No. % 
N. D. Cal... 148 108 719 7 1.9 i3 9.2 20 14. 
iy: 68 34 50. iw itz 3 44 19 28. 
D: Comm:.... 23 7? 319 > t3a7 2 9.1 10 45.4 
N. D. It... 370 269 782 28 76 14 43 SF 2. 
Dy: Ran:..... %2 65 45.8 36 25.4 6 42 35 24.6 
= Dp La 29 9 31.1 5 84. 6 20.7 7 24. 
D. Mass. . 104 47 45.2 6 5.7 51 49.1 
FE. D. Mich. 145 51 35.2 13 9.0 12 83 69 47.6 
S. D.N. Y.. 196 103 52.6 23 11.8 16 82 54 27.6 
wee Ne. 6 59 76.7 10 13. 6 7.8 2 864 
N. D. Ohio.. 294 191 65. 25 8.6 20 6.8 58 19.8 
S. D. Ohio. 83 43 51.9 11 13.3 3 3.7 «= 26s 331.4 
S. D. W. Va. 61 36 59.1 8 13.2 13 21.4 4 6.5 
Thirteen 
Districts ..1,733 1,036 59.8 189 11. 116 6.7 392 22.7 
TABLE-VIII 
C harac ter of Defendants in the Diversity Cases 
(100% represents all cases in each district) 
Private Same: 
Foreign Doing Other 
All or Alien Cor- Business Foreign or 
Defendants Resident poration in State Alien Party 
(100%) No. % No. % No. % No. & 
N...D:. Cal. 142 41 28.9 13 9.1 78 «54.9 10... 
D. Colo..... 68 33 48.5 5 7.3 21 30.9 9 132 
Dy. Comm... @ 13. 59.1 . a 5 29.7 2 9.1 
Mo ims... Bee 68 18.4 10 93.7 281 75.7 11 2.9 
DD cam: .... 242 70 49.3 28 19.7 25 17.6 19 13.4 
a a Se 20 69 8 27.6 1 3.4 
D. Mass. 104 56 «4253.8 5 1.8 20 19.2 23 22.1 
E. D. Mich.. 145 113 77.9 8 5.5 22 15.1 2 15 
Ss. DN. Y.. 196 70 35.7 18 92 99 50.5 9 4.6 
-. DON. C.. 3 19 246 15 19.5 39 50.6 4 5.3 
N. D. Ohio.. 294 94 31.9 6 2. 184 626 10 3.4 
S. D. Ohio.. 83 40 48.2 16 19.3 22 26.5 5 66. 
S. D. W. Va. 61 27 44.2 7 #115 25 40.9 2 3.3 


| 
| 
| 


Thirteen 
Districts ..1,733 664 38.3 133 7.7 829 47.8 107 6.2 


Differences between districts in Table VITI are 
great. Thus, in the Northern District of Illinois 





the Association of the Bar of the City of New York. (Record of Hear- 
ing before the Committee on the Tuc ry of the House of Representa- 
1 of the faculty of the Uni 


tives, May 4, 1982, pp. 75, 90), members 








75.7 per cent of the defendants in diversity cases are 
foreign corporations doing business in the state as 
compared with 15.1 per cent in Eastern Michigan. 
The large number of negligence cases against trans- 
portation companies in the former district probably 
accounts for the high percentage there. 

Table IX shows the character of the parties in 
diversity cases which have been removed to the 
federal courts. Since under the statute the defendant 
moves for removal, the dominant position of the 
foreign corporation as the moving party is evident. 

TABLE IX 


Character of Parties in Removed Diversity Cases 


Defendants 
Private Same: 
Foreign Doing Other 
or Busi Foreign 
Total Alien Cor- nessin or Alien 
: Plaintiffs Resident poration State Party 
Plaintiffs 
a ere 809 27 97 628 57 
Private Foreign or 
Alien Corporation 12 4 2 5 1 
Same: Doing Busi- 
ness in State..... 15 ri 1 6 1 
Other Foreign or 
Alien Party ..... 39 10 5 15 9 
Total Defendants*.... 877 487 105 654 68 


*In two cases there was no record; this accounts for the 
discrepancy here. 

fin substantially all of these cases, there were other non- 
resident defendants who probably moved for removal. They 
were not separately counted because the presence of the resi- 
dent defendant determined classification in the study. They are 
separately presented here: 


Resident defendants alone.................000cseeeceee ae 
Resident defendants plus foreign corporation or other private 
ie eine cugiens ani ee enue winks eae eaiee 11 
Resident defendants plus foreign corporation doing business 
pl REAPS he Cen ol SD a ee 
Resident defendants plus both of two foregoing............. 4 
ON hr66 506d bin iid atkansdetaaniwoxes Ss oentages Gace 


Thus of a total of 877 cases of removal the 
moving party in 654 was a foreign corporation do- 
ing business within the state and in 105 more a for- 
eign corporation. As stated above probably many 
of the latter group also belong in the former, but 
absence of explicit information in the files prevents 
this definite classification. Thus 87 per cent are 
foreign corporations and at least 75 per cent are 
foreign corporations doing business in the state. 

As stated, the total number of cases in which 
the determinative jurisdictional fact is the non-resi- 
dence of the foreign corporation which is doing 
business within the state is clearly in excess of 
fifty per cent of all the diversity cases and may run 
much higher. This has an important bearing on 
the proposal to eliminate these cases from the 
diversity jurisdiction—the Attorney General’s bill 
referred to above. This proposal would, as we see 
here, affect at least well over half of the total num- 
ber of diversity cases. 

This is perhaps not the place to argue at length 
the merits of the Attorney General’s bill. It is 
proper, however, to point out that the tables do 
present the issue as to the bill in a most striking 
way. Like mass statistics generally, they show 





versity of Chicago Law School (Comment, Limiting Jurisdiction of 
Federal Courts (1932) 31 Michigan Law Review, 59, 62), and by two 
members of the Committee on Jurisprudence and Law Reform of the 
American Bar Association in 1932 (57 A.B.A. Rep. 510). The major- 
ity report of this Committee in opposition to the bill was, however, 
adopted by a vote of 81 to 57 (ibid. pp. 98, 116). Mr. Charles War- 
ren, in an interesting historical article. especially valuable as cor- 
recting misconceptions of the origin of the diversity rule as to cor 
porations (see note 9, below), supported the measure, Warren, Cor 
porations and Diversity of Citizenship (1933) 19 Va. L. Rev. 661, 689 
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facts rather than prove conclusions. But the facts 
thus disclosed sanction and reinforce premises as- 
sumed as a result of one’s views of policy. Thus 
these figures provide abundant evidence of the pre- 
dominance of the foreign corporation in the divers- 
ity cases. What we shall do in the light of this fact 
is of course not indicated by them. 

Thus, if one can assume, as apparently the 
strong partisans on both sides can,’ a complete 
similarity between individual and corporation so 
that John Smith who works in a factory in Spring- 
field, Massachusetts, and lives over the line in En- 
field, Connecticut, is comparable to a great indus- 
trial corporation with its chief factories in Connecti- 
cut and its business extended throughout the entire 
country, but with its official seat of residence in 
Delaware, the state of its incorporation, then one 
can view with equanimity, if not satisfaction, the 
fact that the corporation so often seeks that protec- 
tion of the federal court which is also available to 
Smith. To the writer, however, the analogy, per- 
haps sound in the early days of the corporation, is 
now fantastically unreal. Whenever a business is 
large enough to transcend state lines, it is large 
enough so that its proprietors will seek incorpora- 
tion, “and they may of course do so even if it is 
sma!l and even if the sole reason is to secure this 
privilege of federal suit.° The corporate is the 
natural form for the carrying on of a business 
which extends beyond state lines, and, viewing 
present day realities, it is the only natural form. 
\nd the corporation may choose its place of resi- 
dence in a way that no individual can. The realities 
are that the large business corporation now has an 
option—that of directing the litigation in which it 
is involved to one tribunal or the other—that the 
ordinary citizen has not." The sense of unfairness 
which results, an unfairness which actually exists, 
and which a decision such as the Black and White 
Taxicab case'* dramatizes, has much to do with the 
agitation for change of the statutory rule, and 
does not add to the prestige of the federal judicial 


8. Compare Paul Howland. Shall Federal Jurisdiction of Con- 
troversies Between Citizens of Different States Be Preserved, 18 A.B.A 
Jour. 499 (1932) with Senator Norris in the report of the Senate 
Judiciary Committee, note 2, supra. 

9. great value of Mr. Warren’s article, note 7, supra, is his 
demonstration that under the earlier Supreme Court cases (from 1806 
to 1841) a corporation was not to be treated as a citizen of another 
state unless all its stockholders were non-citizens of the opponent’s state 
and that the conclusive presumption of law that all stockholders were 
residents and citizens of the incorporating state was adopted against 
the opposition and protest of the corporation. “It was not a doctrine 
which the Supreme Court promoted for the benefit of the corporation 
but rather to benefit the citizen suing the corporation by enabling him 
to keep out of the courts of the State which chartered the corporation.” 
Mr. Warren concludes: “If the proposition stated hy me above is 
correct, nail, that a person or corporation non-citizen of the State, 
suing or being sued in a State Court. should be entitled to exactly 
the same, but no more, advantages and rights as are afforded to the 
citizens of the State, it is certainly peculiarly applicable to a foreign 
corporation doing business with a State. Such a corporation receives 
all the advantages and all the protection under the police power of a 
State which is received by a citizen or corporation of that State; and 
it should not receive additional rights or privileges by reason of its 
foreign charter.”” Mr. Warren’s studies wou'd seem to make it clear 
that the proposed bill is not open to constitutional attack as improperly 
limiting federal jurisdiction. 

10. Black & White Taxicab, etc., Co. v. Brown & Yellow Taxicab, 
etc., Co., 276 U. S. 518, 48 Sup. Ct. 404 (1928) allowing a corpora- 
tion to be dissolved in one state and reincorporated in another for 
the express purpose of resorting to the federal courts and obtaining 
the benefit of a federal rule of law which differed from that applied 
in the state courts. 

11. Though an individual suing a foreign corporation also has 
the same option where the case has developed, it appears from Table 
TX and seems to be generally agreed that in the majority of cases 
actually he does not desire it. Moreover, the corporation initially 
may decide how its business will be carried on. Probably, too, there 
is not usually the definite planning shown in the Black & White Taxi- 
cab case (note 10, supra) but the option is just a windfall resulting 
by operation of these rules to a corporation from the normal way it 
would carry on its business. And it seems it is the option, with all its 
resulting strategic advantages which may be claimed or refused, rather 
than the alleged superiority of the federal tribunals which is most 
] 





to he desirec 
12 See note 11. supra 





establishment. Moreover, when it is recalled that 
the greater proportion of these cases are only the 
ordinary cases of tort and contract daily handled 
by the state courts for thousands the injustice seems 
more apparent. The Attorney General’s bill wou!d 
remove this inequity, would cut down the number 
of diversity cases by more than half, and those, too, 
in a field of jurisprudence unimportant from the 
national standpoint, but would preserve the juris- 
diction in cases such as the equity receiverships 
where it is most necessary." 

The above tabulations are of course presented 
for whatever conclusions it is felt may be properly 
drawn therefrom. To the writer they seem to show 
(a) that while congestion of the federal courts re- 
sulting from the diversity cases is perhaps not 
proved, yet it is apparent that their number, in the 
light of their controversial nature, is substantial ; 

(b) that the individual diversity cases furnish more 
litigated hearings, jury verdicts, etc., than other 
cases thus indicating that the cases occupy more of 
the court’s attention than a mere count of numbers 
would indicate; (c) that the general run of business 
in these cases is tort and contract claims, thus not 
important from the federal standpoint; (d) that 
from one-half to three-quarters of the cases in- 
volve foreign corporations; and (e) that of the 
diversity cases removed from the state to the fed- 
eral courts, nearly ninety per cent are removed on 
motion of foreign corporations. Upon these con- 
clusions and in the light of the opposing views, the 
Attorney General’s bill would seem not only a rea- 
sonable compromise, but one also supported by in- 
herent arguments of equity and fairness. 





13. Some (criticism, has been made of the wording of the Attorney 
General's bill, “‘treating’’ a corporation as a citizen of the state where 
it carries on business, but the objection, it seems, is met by the 
suggestion of Mr. G. H. Dorr for the Association of the Bar of the 
City of New York that the act be so worded as to remove this as a 
case of diversity jurisdiction. Hearing before the Committee on the 
feticiery of the House, May af 1932, pp. 75, 90. This is approved 
by Mr. Warren, op. cit., note 7, supra. See also a further modification 
of the same type suggested by the Chicago University Law Faculty 
(1932), 31 Michigan Law Review, 59, 66. 





Radio Addresses Available 


The series of radio addresses, “The Lawyer 
and the Public,” presented last spring by the Amer- 
ican Bar Association under the auspices of the Na- 
tional Advisory Council on Radio in Education, is 
now available in bound form from the University 
of Chicago Press, 5750 Ellis Avenue, Chicago. Re- 
prints of all fifteen programs in paper binding may 
be secured for the special price of $1.00 per volume. 


Selden Society 


The Selden Society which publishes the sources 
of English law will be able this year to give an 
extra volume to its subscribing members. It will 
be a volume of “Cases before the Justices As- 
sembled in the Exchequer Chamber,” by Miss Hem- 
mant. Progress with other volumes is so far ad- 
vanced that a volume for 1934 will be published 
early in that vear. 

Ricuarp W. Hare, Secretary. 








SUMMARY JUDGMENT PROCEDURE 


Amendments of June 15, 1933, Complete Provisions for This Procedure in New York 
State and Make It the Most Advanced of Its Kind in Any Country Under the 


Common Law—Adds Marked Efficiency to Judicial Machine 





History of 


Rule and Comparative Study of Its Component Parts 


By Hon. Epwarp R. FINCH 
Presiding Justice Appellate Division, Supreme Court of New York, First Department 


HE value of legal procedure, as the value of 

everything else, must be measured by the serv- 

ice which it is capable of rendering. The spe- 
cial pleaders under the common law so refined and 
developed legal procedure that it became a game of 
wits and an end in itself. Thereby it lost a large 
part of its value and, in many instances, became an 
obstacle and a shield to the defendant instead of a 
help to the prompt and efficient administration of 
justice. The general denial in a pleading is an ex- 
ample. [ven though false in fact and raising no 
genuine issue, yet before the advent of summary 
judgment procedure there was no method in an ac- 
tion at law short of a formal trial before a judge 
and jury, with the plaintiff producing all his neces- 
sary witnesses in court, that a judgment could be 
obtained. Instead of facilitating the ascertainment 
of the truth, the general denial in a pleading false 
in fact actually afforded obstruction, delay, unneces- 
sary waste of time and expense and interposed a 
shield behind which a dishonest defendant could for 
a time and sometimes for years (the jury calendars 
in large centers of population are generally from two 
to three years behind) securely, and always profit- 
ably, rest. This follows for the reason that the 
courts had held that there existed no power to 
strike out an answer consisting of a general denial 
of the material allegations of the complaint, even 
though the party verifying the answer was guilty 
of perjury." 

Let us practically apply the above statements 
and see the injustice which resulted. A _ plaintiff 
had sold goods to a defendant which the defendant 
had resold and pocketed the proceeds. To the 
plaintiff's demand for payment of his bill, the de- 
fendant set up a general denial based upon a claim 
of defect of material, which denial was false in fact. 
The plaintiff then had to sit by helplessly until the 
case was reached on the calendar and duly placed 
upon trial. Further, the defendant could compel the 
plaintiff to have a jury summoned and to prove his 
case in open court under the application of all the 
technical rules of evidence of the common law. The 
defendant could take advantage of any technical 
lack of proof of plaintiff and thereby defeat the 
claim. If the plaintiff proved his claim in every 
technical detail, the defendant need do nothing and 
only is liable for the amount of the bill, plus 6% in- 
terest and an insignificant bill of costs, which ordinarily 
would not compensate the plaintiff for one-tenth of 
the expense the defendant had cost him, to say 
nothing of his labor, inconvenience and loss of 


1. Wayland vs. Tysen, 45 N. Y. 281 


time. And yet we ask why business men find fault 
with court procedure. Summary judgment proce- 
dure has righted this wrong. A plaintiff may now 
move before the court upon a few days’ notice, set- 
ting forth by affidavit the facts necessary for judg- 
ment, and may obtain judgment upon motion, un- 
less the other party by affidavit or other proof shall 
set forth such facts as will show that there is a 
genuine and bona fide issue to be tried. 

On June 15, 1933, the last amendments were 
adopted, thus completing the provisions for sum- 
mary judgment procedure in New York State and 
making it the most advanced procedure in that re- 
gard of any country under the common law. 

Those best qualified to speak estimate that the 
application of this procedure to the equity side of 
the court will increase the disposition of causes on 
that side of the court alone by at least fifty per 
cent. 

From June, 1931, to June, 1932, under sum- 
mary judgment procedure, 750 cases were disposed 
of in New York County alone. From June, 1932, to 
June, 1933, 988 were so disposed of. Multiply by 
this number of cases and consider the time saved 
and the saving of unnecessary waste and expense 
if each one of these cases had had to go to a jury 
trial and the plaintiff had to summon his witnesses 
to prove his case in all its technical details before 
the jury in accordance with the common law rules 
of evidence. 

As the amendments of June 15th permit de- 
fendants to take advantage of this procedure and 
also extend the same to any action where the de- 
fense is founded upon facts established prima facie 
by documentary evidence or official record, unless 
an issue is raised as to the verity and conclusive- 
ness of such documentary evidence or official rec- 
ord, the above figures do not gauge fully the added 
efficiency which will be brought to the judicial 
machinery by the adoption of the completed rule, 
particularly after sufficient time shall have elapsed 
so that the bar may become generally acquainted 
with this procedure and its recent extent. 

The completed rule is as follows: 

RULE 113 oF THE RULES oF CiviL PRACTICE. 
“RULE 113. SUMMARY JUDGMENT. 
When an Answer Is Served in an Action, 

1. To recover a debt or liquidated demand arising on a 
contract express or implied in fact or in law, sealed or not 
sealed; or 

2. To recover a debt or liquidated demand arising on a 
judgment for a stated sum; or 


3. On a statute where the sum sought to be recovered 
is a sum of money other than a penalty; or 


4. To recover an unliquidated debt or demand for a sum 
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of money only arising on a contract express or implied in fact 
or in law, sealed or not sealed, other than for breach of prom- 
ise to marry; or 

5. To recover possession of a specific chattel or chattels 
with or without a claim for the hire thereof or for damages 
for the taking or detention thereof; or 

6. To enforce or foreclose a lien or mortgage; or 

7. For specific performance of a contract in writing for 
the sale or purchase of property, including such alternative 
and incidental relief as the case may require; or 

8. For an accounting arising on a written contract, sealed 
r not sealed. 

The complaint may be dismissed or answer may be struck 
ut and judgment entered in favor of either party on motion 
upon the affidavit of a party or of any other persons having 
knowledge of the facts, setting forth such evidential facts as 

shall, if the motion is made on behalf of the plaintiff, establish 
the cause of action sufficiently to entitle plaintiff to judgment, 
ind if the motion is made on behalf of the defendant such evi- 
lentiary facts, including copies of all documents, as shall fully 
lisclose defendant’s contentions and show that his denials or 
defenses are sufficient to defeat plaintiff, together with the be- 
lief of the moving party either that there is no defense to the 
iction or that the action has no merit, as the case may be, 
inless the other party, by affidavit or other proof, shall show 
such facts as may be deemed by the judge hearing the motion 
ufficient to entitle him to a trial of the issues. If upon such 
motion made on behalf of a defendant it shall appear that the 
laintiff is entitled to judgment, the judge hearing the motion 
may award judgment to the plaintiff even though the plaintiff 
as not made a cross-motion therefor. 

If the plaintiff or defendant in any action set forth in sub- 
livisions 3, 4 or 5 hereunder shall fail to show such facts as 
may be deemed, by the judge hearing the motion, to present any 
triable issue of fact other than the question of the amount of 
damages for which judgment should be granted, an assessment 
to determine such amount shall forthwith be ordered for imme- 
diate hearing to be tried by a referee, by the court alone or by 
the court and a jury, whichever shall be appropriate. Upon 
the rendering of the assessment, judgment in the action shall 
e rendered forthwith. 

When in any actions in cases set forth in subdivisions 6, 
and 8 hereunder the judge hearing the motion has been con- 
inced that there is no preliminary triable issue of fact, the 
urt shall forthwith render an appropriate judgment or order, 

ind thenceforth the action shall proceed in the ordinary course. 

Where an answer is served in any action setting forth a 
lefense which is sufficient as a matter of law, where the de- 
ense is founded upon facts established prima facie by docu- 
mentary evidence or official record, the complaint may be dis- 
nissed on motion unless the plaintiff by affidavit, or other proof, 
hall show such facts as may be deemed by the judge hearing 
the motion sufficient to raise an issue with respect to the verity 
nd conclusiveness of such documentary evidence or official 
record, 

This rule shall be applicable to counterclaims, so that 
ither party may move with respect to the same as though the 
ounterclaim were an independent action. The court in its 
liscretion may provide for the withholding of entry of judg- 
nent until the disposition of the issue in the main case. 

This rule shall be applicable to all pending actions.” 


a comparative study 
great interest to the 


\ history of the rule and 
ff its component parts is of 
racticing lawyer and to those who, with knowl- 
the subject, are striving to improve our 
ourt procedure. Since 1848 court procedure in the 
State of New York, as indeed in many if not most 

the other states of the Union, has suffered by 
eason of the legislative branch of the government 
taking over the regulation of court procedure. Such 
iction was highly anomalous. Looked at from the 
tandpoint of reason, it would have been much 
more logical for the courts to have laid down a pro- 
edure assuring certain fundamental procedural 
rights to the citizen before his liberty or property 
could be affected by legislative enactments. What 
ictually took place, however, was that the judicial 
branch of the government, which had the power 
to pronounce the decision and even hold an act 
of the Legislature void because in conflict with the 


dge of 












provisions of the Constitution, was rendered power- 
less to regulate the details and in some cases even 
the minute details of its own procedure. 

A brief review of the enactments whereby the 
Legislature took away from the judicial branch of 
the government the regulation of its procedure and 
the beginning of the restoration back to the courts 
which transpired in New York State, furnishes 
good illustration of what took place generally in 
the several states of the Union. It also shows the 
genesis of summary judgment procedure in New 
York State. 

The Constitution of 1846 directed a written 
and systematic code of the whole body of the law of 
the state and a revision of the rules, practice, plead- 
ings, forms and proceedings of the courts of record 
of the state.? 

For the subsequent eighteen years, or from 
1247 to 1855, various commissioners*® labored to 
carry into effect the constitutional provisions, but 
the only part of the work adopted by the Legisla- 
ture was the “Code of Procedure,” in 1848 and 1849. 
The commissioners who prepared this code were 
Arphaxed Loomis, David Dudley Field and David 
Graham. This was known as the “Field Code.” 

In 1870, or twenty-two years after the adop- 
tion of the “Field Code,” it was sought again to re- 
vise the statutes of the state.‘ The only accom- 
plishment in the way of legislative enactment was 
an act known as “The Code of Remedial Justice.” 
This was adopted in 1876 but remained in operation 
for only twenty-two days. 

In 1877 was enacted the Code of Civil Proce- 
dure.* This continued to be the practice act pre- 
scribed by the Legislature for the courts until 1920. 

On October 1, 1921, the Code of Civil Proce- 
dure was replaced by the present Civil Practice Act. 

The Civil Practice Act is of unusual impor- 
tance because for the first time the Legislature was 
willing to restore to the courts, even though in very 
small measure, the right to make and be respons- 
ible for their own procedure. Among this small 
portion, however, was the right to establish a sum- 
mary judgment procedure. 

The rule as first adopted applied to a very lim- 
ited class of actions, namely, to recover a debt or 
liquidated demand arising on a contract, or on a 
judgment, or on a statute where the sum sought to 
be recovered was other than a penalty." England 
then had had in successful operation an adequate 
summary judgment procedure for forty-five vears. 


To permit forty-five years to pass, which is the 
y 2. Constitution of 1846, Art. 1, §17; Art. 17, §24; L. 1847, Ch. 
59; L. 1847, Ch. 98; L. 1847, Ch. 289; Joint Resolution, first appoint- 


ing David Dudley Field, 
Ch. 312; L. 1849, Ch. 488; a 
1860, Ch. 459; L.’ 1862, Ch. 


Sept. 29, 1847; L. 1848, Ch. 379; L. 1849, 
1850, Ch. 281; L. 1857, Ch. 266; L: 


3. Commissioners of Code, 1847, Reuben H. Walworth (declined 
to serve), Alvah Worden, John A. Collier, Anthony L. Robertson, Seth 
ad Hawley. Commissioners of Practice and Plea ing, 1847, Arphaxed 


Nicholas Hill, Jr., 
missioners of Code, 1849, John C. 
Hawley. The Commissioners of 1857, 
Curtis Noyes, Alexander W. Bradford. 

4. L. 1870, Ch. 33; L. 1873, Ch. 467; L. 

5. L. 1876, Ch. 448, Ch. 449; L. 1877, Ch. 

6. Revision Commissioners, 1870: Francis Kernan (declined to 
serve), Amasa Parker, Nelson J. Waterbury, Jacob I. Werner, 
Sullivan Caverno, Montgomery H. Throop, Charles Stebbins, Jr., Alex- 
ander S. Johnson, James Emott. 

These Commissioners again reported the Political Code, the Civil 
Code, the Code of Criminal Procedure and the Penal Code, all of which 
were originally prepared by the Commissioners appointed under the 
acts of 1847 and 1857. 

In 1870, David A. Wells, 


I oomis, David Graham, David Dudley Field. Com- 
Spencer, Alvah Worden, Seth C. 


David Dudley Field, William 


1876, Ch. 192. 
318 Ch. 416. 


Lucius Robinson and Edwin W. Dodge 

were appointed to revise the Tax Laws. Robinson was succeeded by 

George W. Cuvler. Bill reported Feb. 1, 1872, but was not acted on. 
7. Rule 113 of the Rules of Civil Practice, items 1, 2 and 3. 
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equivalent of one generation, without adopting a 
rule of practice which had proved itself so effective, 
shows practically one of the results when the legis- 
lative branch of the government seeks to lay 
down a procedure for the judicial branch. Not 
only does a division of responsibility result, which 
is harmful, but thereby there is laid down for the 
courts an inflexible procedure which it is difficult 
to change because application for change must be 
made to those who are not dealing with court pro- 
cedure as are the judges, who use it daily. Another 
result is that those who seek beneficial changes in 
the public interest believe that their efforts will be 
futile and hence hesitate to make the attempt. 

It is true that from time immemorial there had 
been a procedural provision permitting an answer 
to be struck out as sham.’ The courts, however, 
construed this provision as holding that the Legis- 
lature had not granted to the courts the right to 
ascertain upon affidavits whether there was any 
real issue to be tried. An answer could only be 
struck out as sham if a defense appeared which, 
upon its face, was not even arguable. So limited, 
therefore, was the application of the rule to strike 
out as sham that the rule became of no practical 
importance. Of course, the test to be applied when 
the answer was struck out as sham under the old 
rule, namely, whether the defense upon its face was 
arguable, is a totally different test and measure 
from that to be applied when the motion is made 
for summary judgment, namely, whether there ex- 
ists a genuine issue to be tried. In many jurisdic- 
tions, however, there has been some confusion be- 
tween these two tests, and in a few cases summary 
judgment has been denied wrongly because the 
judge, in applying the rule, has thought he was 
applying the old rule of a sham answer rather than 
to ascertain under the summary judgment proce- 
dure whether there was a bona fide issue to be tried. 

On October 1, 1931, when the limited rule for 
summary judgment procedure went into operation, 
it was immediately attacked upon the ground that 
a defendant was thus deprived of his constitutional 
right of a trial before a jury.° The courts answered 
this attack in no uncertain terms,’® holding that 
this rule “was simply one regulating and prescrib- 
ing procedure whereby the court may summarily 
determine whether or not a bona fide issue exists,” 
or, in other words, whether there exists an issue 
entitling the defendant to compel the plaintiff to 
put in his proof before a jury. The same prin- 
ciple of summary judgment procedure has heen ap- 
plied to a counterclaim" and to contracts implied 
in law as well as in fact,’* reversing a previous case 
which had held that the rule did not apply to a con- 
tract implied in law.’* It is interesting to note also 
that the courts in New York had held in the first 
instance that an appeal from an order denying sum- 
mary judgment should be dismissed.’* Thereafter 
this holding was reversed and it was decided that 
such an appeal would lie.’"* These adjudications 

8. Code Civ. Proc., §$537 and 538, now Rule 104, R. C. P. 
Constitution of the State of New York, Art. I, §2. 
General Investment Co. vs. Interborough R. T. Co., 235 N. ¥ 

lDbwan vs. Masserene, 199 App. Div. 872 

11. Chelsea Exchange Bank vs. Munoz, 202 App. Div. 702. 
Lee vs. Graubard, 205 App. Div. 344; Cassidy vs. Sullivan, 
Div. 347. 
Poland Export Co. vs. Marcus, 204 App. Div. 302 

14. Dwan vs. Masserene, 199 App. Div. 872 


15. Tee vs. Granhard. 205 App. Div. 344: Hong-Kong Bank vs 
zarus Godshaux, 207 App. Div. 174; affirmed 239 N. Y. 610 


became important when consideration was given to 
the broadening of summary judgment procedure. 

In this connection it is interesting to note that 
a majority of any generation which is nearing the 
age limit has a personal dislike to doing things in a 
manner different from the ways of their forefathers, 
even though the better way is plain. When you 
add to this the natural dislike of any profession to 
make changes in its technique, you have a force 
which must be considered in appraising the suc- 
cessful operation of any new procedure. These 
psychological facts produced their due effect on the 
successful operation of the summary judgment pro- 
cedure. Some of the denials of applications for 
summary judgment can be traced to a subconscious 
feeling among some of the older judges that even 
the semblance of issues should not thus be dis- 
posed of summarily but should be left to a trial. 
This feeling has also been accentuated by the op- 
portunity presented not to face a decision but 
rather to leave it to a trial. The situation, how- 
ever, is gradually clearing up as knowledge of this 
procedure and its workings become more and more 
extended. There is no criticism intended in the 
above statements, as the forces mentioned often op- 
erate subconsciously and always with the best of 
intentions. 

In 1922, the first full year of the operation of 
the limited summary judgment procedure first 
adopted, there were 174 applications under the rule. 
The next year there were 448, 447 brought by plain 
tiffs and one brought by a defendant on a counter- 
claim. The full figures from June, 1931, to June, 
1932, are 750 granted, 480 denied, 81 withdrawn, or 
a total of 1.311. From June, 1932, to June, 19353, 
there were 988 granted 552 denied, 29 withdrawn, 
or a total of 1,569 applications. Causes were thus 
disposed of which, if tried in the ordinary way, 
would have taken the time of several additional Su- 
preme Court Judges for one full court. year. 

Following the adoption of the limited sum- 
mary judgment rule it became apparent to any stu- 
dent of court procedure that real injustice was 
being suffered daily because of the lack of a broader 
application of summary judgment procedure. Since 
the rule then applied only to actions at law upon 
a debt or liquidated demand, there was no way by 
which an answer false in fact but good upon its face 
might be struck out in many actions at law or in 
any action in equity. Asa result there was a great 
deal of criticism of court procedure in connection 
with the foreclosure of mortgages. Many lenders 
were so delayed by answers raising fictitious issues 
that they resolved never again to lend money on 
mortgages. The writer was appointed to his pres- 
ent position in April, 1931. Under the Judiciary 
Law of the State of New York the power to make 
amendments to the Rules of Civil Practice is lodged 
in a majority of the Justices of the four depart- 
ments of the Appellate Division through the joint 
order of the four Presiding Justices..° There was 
thus cast upon each Presiding Justice a very defi- 
nite duty to take the lead in such amendments as 
were needed to improve court procedure to the 
small extent that the Legislature had committed 
judicial procedure to the courts by court rule. The 
method heretofore followed in every jurisdiction 
where the rule exists in extending the application 


16. Judiciary Law, §82. 
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of the summary judgment procedure was to provide 
for the inclusion within the rule eo nomine of such 
classes of actions as were to be so included. This 
method was followed in New York. I therefore 
asked the Commission on the Administration of 
Justice of New York State if I might have the as- 
sistance of Leonard S. Saxe, Esquire, to report on 
the language of the rule as adopted in other juris- 
dictions and the decisions thereunder, so that J 
might have the benefit of all the present practical 
learning in the subject. I am indebted to Mr. Saxe 
for his assistance. 

Our present rule has been twice amended. The 
first amendments took effect April 15, 1932, and the 
second, as already noted, June 15, 1933. 

The wording of the first Rule 113 was retained 
so far as possible in order to keep the benefit of the 
decisions and settled law on the subject, even 
though this might lead to slight redundancy. Ver- 
hal redundancy does no harm, as compared with 
any doubt whether the previous decisions and set- 
tled law on the subject are applicable. 

The first two paragraphs of the rule have been 
a part of the summary judgment rule in England 
since 1855; in Ontario, Canada, since 1875; in Cali- 
fornia, in its lower courts;’* in Connecticut since 
February 1, 1929;'* in New Jersey since 1912;’° in 
Michigan since 1929; and in Rhode Island since 
1929.2". The rule was recommended in Oregon in 
1925, and in Wisconsin in 1926. In Massachusetts 
a curious situation developed. The Judicial Coun- 
cil of Massachusetts at first reported that such a 
rule would be unconstitutional. After the courts 
in New York held the rule constitutional, the Mas- 
sachusetts Judicial Council then accepted the deci- 
sion in New York as to constitutionality. How- 
ever, in Massachusetts the Legislature, instead of 
restoring the right to the court to regulate the pro- 
cedure in reference to summary judgments, pre- 
ferred to retain this procedure in their own hands. 
They enacted a statute in Massachusetts that sum- 
mary judgment procedure should apply, unless the 
defendant objects.*? The result is that in Massa- 
chusetts there is in existence no practical summary 
judgment procedure. Of course the defendant ob- 
jects, as what he is seeking to avoid is a righteous 
judgment. It was for this reason that he inter- 
posed a general denial, false in fact. A better joke 
has never been enacted in all legislative annals nor 
a better argument for placing court procedure in 
the hand of the courts, where it belongs, could not 
he devised than this result by the Legislature in 
Massachusetts. 

Paragraph 3 of the present statute reads: 


“On a statute where the sum sought to be recovered is a 
um of money other than a penalty.” 


The English Rule** reads: 


“On a statute where the sum sought to be recovered is a 
fixed sum of money in the nature of a debt other than a pen- 
alty.” 


17. Cal. Code Civ. Proc., §§831-d, 831-h. A movement is now 
foot to extend the rule to the higher courts of California. I was 
lad to be of help to California in putting this into its practice, which 
followed upon an address, pleading for the broadening of the summary 
judgment rule, which I deliverel before the Judicial Section of the 
American Bar Association at its Annual Meeting held in Philadelphia 
July, 1924 


18. Conn. on Rules of Civ. Prac., No. 14-1. 
19 Rule 57. 
20. Rule 30. effective Jan. 1, 1929. 
21. Chap. 1343. 
C} 1732. I 1929 s amended by Ch. 65, L. 1930. 
I 


Order 


HI, Rule 6 [ce] 











The Ontario rule** is identical with the Eng- 
lish rule. The New Jersey rule,” from which the 
New York rule as it now stands was originally 
taken, reads “Upon a statute,” but is limited to a 
debt or liquidated demand. The Connecticut rule*® 
reads: 

“On a statute where the sum sought to be recovered is a 
fixed sum or in the nature of a debt.” 

The rule as phrased above meets the objection 
made to the framers at the convention which 
adopted the original rule, to-wit, that inasmuch as 
in an action for a penalty, Section 248 of the Civil 
Practice Act relieves a defendant from verifying an 
answer, there should be no compulsion to submit 
an affidavit in such a case.**7 While the extension is 
limited to actions for a sum of money, it is to be 
noted that the same need not be liquidated. 

Paragraph 4 reads: 

“To recover an unliquidated debt or demand for a sum of 

money only arising on a contract express or implied in fact 
or in law, sealed or not sealed, other than for breach of promise 
to marry.” 
This items covers a large class of actions brought 
under the recent extension of the rule. This ex- 
tension has not been adopted in any other jurisdic- 
tion, except perhaps in Chicago. As already noted, 
this subdivision could be combined in better drafts- 
manship with sub-division 1, but, for the reasons 
heretofore given, there has been retained the exact 
wording of the rule as first adopted. The survey 
of civil justice in New York by the Institute of 
Law of Johns Hopkins University revealed that 
more than one-half of the litigation in the courts 
of New York City is for collections involving sales, 
loans, service, or rent. It is common knowledge 
that a good proportion of this litigation has for tts 
sole issue the amount of damage. Therefore, this 
extension of the rule to unliquidated debts or de- 
mands will be of great practical benefit. In con- 
nection with the issue as to amount of damage, 
while the rule has been drawn so as to permit of an 
assessment by a referee, by the court, or by the 
court and jury, there is a quaere whether the issue 
as to damage requires a jury trial or whether it 
may be disposed of by the court or a referee. The 
Constitution of the State of New York provides: 

“The trial by jury in a case in which it has been hereto- 

fore used shall remain inviolate forever.” 
At common law the assessment of damages, 
whether liquidated or unliquidated, was never refer- 
able, as of right, to a jury.**. In Beardmore vs. 
Carrington, et al. (1764-2 Wils. 244, 248), Lord 
Chief Justice Wilmot said: 

“There is also a difference between a principal verdict of 
a jury and a writ of inquiry of damages; the latter being only 
an inquest of office to inform the conscience of the court, and 
which they might have assessed themselves without any in- 
quest at all.” 

For other cases, see Bruce vs. Rawlins, et al. (1770- 
3 Wils. 61); Raymond vs. Danbury & Norwalk R. 
R. Co. (1877-14 Blatchf. 133); Brown vs. Van 
Braam (1797-3 Dall. 344). “Even when a writ of 
inquiry was allowed, the court was not bound by 
the jury’s finding” (7 Vin. Abr. 301). 

* Rule 233-c. 

25. Rule 80. 

26. Rule 14-a, 1, d 

7. See Summary Judgments | under the Civil Practice in New 
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Paragraph 5 reads: 
“To recover possession of a specific chattel or chattels, 

with or without a claim for the hire thereof, or for damages 

for the taking or detention thereof.” 

The English rule reads: 

“Where the plaintiff seeks to recover possession of a spe- 
cific chattel, with or without a claim for the hire thereof or 
for damages for its detention.” 

The enforcing provision” reads: 

“Where the plaintiff's claim is for the delivery up of a 
specific chattel (with or without a claim for the hire thereof 
or for damages for its detention) the judge may make an 
order for the delivery up of the chattel without giving the 
defendant any option of retaining the same upon paying the 
assessed value thereof, and such order, if not obeyed, may be 
enforced by a writ of attachment or a writ of delivery. 


The Ontario rule*’ reads: 
“In actions for the recovery of chattels.” 


The Connecticut rule*’ reads: 

“For the recovery of specific chattels, with or without a 
claim for withholding the same, provided that if such claim be 
for other than nominal damages and be unliquidated it may be 
severed and proceeded with as provided in paragraph 2.” 

Paragraph 6 reads: 

“To enforce or foreclose a lien or mortgage.” 

This is the Connecticut rule** verbatim. 
The Ontario rule** reads: “In actions for 
closure or sale.” No reason exists why such an ac- 
tion cannot be simply and effectively handled by 
summary judgment procedure, It arises on a contract. 
The amendments of 1932 provided for the entry of an 
interlocutory judgment but, on the suggestion of 
Dean Alden, of the Cornell Law School, in the 1933 
amendments the wording was changed from an in- 
terlocutory judgment to an appropriate judgment 
or order. In many cases the court makes the com- 
putation, a reference therefore becomes unnecessary 
and there can be entered straightway a final judg- 
ment of foreclosure and sale. This suggestion of 
Dean Alden’s illustrates a growing tendency on the 
part of members of the bar to cooperate with the 
bench in working out a better procedure in the lim- 
ited field wherein the Legislature has extended the 
rule-making power of the courts to procedure. 

Paragraph 7 reads: 


fe re- 


“For specific performance of a contract in writing for the 
sale or purchase of property, including such alternative and 
incidental relief as the case may require.” 

In England, Order XV _ provides: 

“Application for accounting. (1) Where a writ of sum- 
mons has been indorsed for an account under Order III, Rule 
8, or where the indorsement on a writ of summons involves 
taking an account, if the defendant either fails to appear or 
does not, after appearance, by affidavit or otherwise, satisfy the 
court or a judge that there is some preliminary question to be 
tried, an order for proper accounts, with all necessary inquiries 
and directions now usual in the Chancery Division in similar 
cases, shall be forthwith made.” 


This order, it has been said,** applied only where it 
is clear that if the action went to trial an account- 
ing must he directed. 

Item 7, as limited will eliminate motions in ac- 


29. Order XIV, Rule 1, « 
20 Rule 33, g, adopted 1897 
31 Rule 14-A, f. 

32 Rule 14-A, 1 

33 Rule 33, h, adopted 1913 


Annual Dractice, 1932, p. 205 


34. See 





tions for an accounting which are based upon neg- 
ligence, misfeasance, or malfeasance of corporate 
directors or officers. Such limitation would seem 
to be proper because in most such instances where 
the prayer for an accounting lies, the action arises 
ex delicto, and substantial and important contro- 
versial questions inevitably arise. Relief under 
summary judgment procedure would rarely, if ever, 
be obtainable and the time of the courts would be 
taken up unnecessarily in denying such applica- 
tions. On the other hand, there are actions for an 
accounting arising on written contracts where it 
appears clearly that an accounting should be ren- 
dered without question. The foregoing subdivision 
likewise extends the scope of the summary judg- 
ment procedure to actions for an accounting aris- 
ing out of express trusts other than those of a tes- 
tamentary nature. As to the latter, the Surrogate’s 
Court affords an existing efficacious remedy. It 
may prove desirable later, if experience shows it neces- 
sary, to make the limitations less severe. At this 
time the present extension would seem sufficient. 

Taking up now some classes of cases which 
have not been included within this procedure. 

First, to remove a cloud on title. This has 
been adopted by Connecticut.** Statistics show 
that very few actions of this nature arise in New 
York, and of those that do many are of a highly 
controversial nature. If there is need, however, 
the inclusion can be easily made. 

Summary judgment procedure has not been 
extended to an action on a trust. In England 
this is allowed.** If there is a demand here, the 
procedure easily can he extended. 

Likewise there has not been included any 
claimed invalid mortgage lien or lis pendens. Con- 
necticut has such a rule but it has not been adopted 
in any other jurisdiction. If the demand arises 
here, the amendment can easily be made extending 
the procedure. 

Ejectment has not been included for the reason 
that in New York in nearly all cases our summary 
procedure in ejectment makes for efficiency and 
expedition. 

Two important contributions to the rule were 
added by the amendments of June 15, 1933. In the 
first place, defendants may take advantage of this 
procedure, based upon a defense as distinguished 
from a counterclaim. I remember the ineffectual 
plea of a defendant prior to the adoption of the 
amendment, that if he could not have the advan- 
tage of summary judgment procedure, but instead 
had to proceed by formal trial, he would be re- 
quired to go to the inconvenience and expense of 
bringing witnesses from seventeen states. 

This amendment will lower the nuisance value 
of unfounded claims and suits. 

By the second amendment a defendant in any 
action, even if not included within the classes enu- 
merated, may take advantage £ summary judg- 
ment procedure if his defense is based upon valid 
documentary or official records. 


35. Rule 14-A, 1, g. 
26. English Order III. 
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Recent Action of Illinois Supreme Court in Conferring on State and Chicago Bar Asso- 
ciations a Certain Measure of Governmental Power Raises Issue of Vital Concern to 
the Profession—Claim of Inherent Power over Bar Cannot Stand Test of Care- 
ful Analysis in Light of Simplest Fundamentals of Constitutional Law—Rea- 

sons Why the “Inherent Power” Theory Persists, ete. 


3yY CHARLES 


A. BEARDSLEY 


Member of Oakland, Calif., Bar; Former President California State Bar 


T is common practice for legislatures to pass 

statutes that directly or indirectly fix the moral 

and educational standards for admission to the 
bar, and the standards of conduct of members of 
the bar. In thirteen states, in the last fourteen 
years, the legislatures have passed statutes creating 
integrated and self-governing bars. And, in some 
twenty other states, definite movements are on foot 
for the purpose of securing similar legislation. 
Most, if not all, of the authoritative moral and edu- 
cational standards of the bar are dependent upon 
the integrity of such legislation. Probably the in- 
tegrated bar alone has accounted for more progress 
in the last five years than the legal profession ex- 
perienced, in the preceding fifty years, from all other 
causes. 

All of these laws have been passed upon the 
theory that the legislatures, in the exercise of the 
police power, have the authority to regulate law- 
yers, to the end that the public may be furnished 
with proper legal services, and to the end that the 
public may be protected from unfit practitioners. 
\nd the protection thus afforded to the public is 
dependent upon the correctness of this theory. It 
would appear to be obvious that anything that casts 
a doubt upon the integrity of such legislation would 
constitute not only a threat to present progress, but 
also a hindrance to further progress, by the aid of 
legislation. 

Recently the Illinois State Bar Association and 
the Chicago Bar Association have persuaded the 
Supreme Court of Illinois to adopt a rule conferring 
upon these voluntary associations a small measure 
of governmental power, that bears some resem- 
hlance to a part of the powers exercised by the 
statutory integrated bars. Current publications 
dealing with this judicial regulation disclose that 
it is not based upon any constitutional provision 
that is peculiar to Illinois, but upon the broad 
theory that the courts generally have inherent 
power over the bar. Because other judges of other 
courts have claimed inherent power over the bar, 
because the inherent power theory is inconsistent 
with the theory that legislatures have the power 
to regulate the bar, and because the various regu- 
latory statutes, including the thirteen state bar acts, 
would appear to be unconstitutional if the inherent 
power doctrine is sound, the issue raised by the 
Illinois rule cannot be regarded as a local issue. It 


- 
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is an-issue that is of vital concern to every mem- 
ber of the legal profession in this country. 

If the inherent power doctrine is sound, the bar 
has been wasting its time in attempting to advance 
by the aid of legislation; and it should abandon all 
efforts along that line and should endeavor to per- 
suade the courts to exercise their inherent power, 
not merely by conferring some limited power upon 
some voluntary bar associations, but to the full ex- 
tent necessary adequately to organize the entire 
bar, to adopt rules and regulations for the govern- 
ment of the bar, and otherwise to exercise their in- 
herent power to the full extent necessary to meet 
the demands of progress. 

If, on the other hand, the inherent power doc- 
trine is unsound, it should be definitely repudiated, 
to the end that all uncertainty be removed as to 
where the power is vested and as to where the re- 
sponsibility rests, so that the progress already at- 
tained by the aid of legislation should not be 
jeopardized, and so that greater progress may be 
made by the aid of additional legislation. 

The claim that the courts have inherent power 
over the bar cannot stand the test of careful analysis 
in the light of the simplest fundamentals of consti- 
tutional law. 

In the beginning, all of the governmental power 
of the state, including the power to create and to 
regulate a bar, is vested in the people. When the 
people adopt a constitution, they thereby vest cer- 
tain parts of that entire governmental power in 
each of the three departments of the government. 
They grant certain power to the executive depart- 
ment; they grant certain power to the judicial de- 
partment; and, by restrictions placed upon the 
legislative department, they reserve certain power 
to themselves—-to the people. All of the govern- 
mental power of the state that is not thus granted 
to the executive department, or granted to the judi- 
cial department, or reserved to the people, is vested 
in the legislative department, which is the recipient 
of all of the governmental power that is not thus 
granted or reserved. If, therefore, the power to 
create and to regulate a bar is not granted to the 
executive department, or granted to the judicial 
department, or reserved to the people, it is vested 
in the legislative department. All judicial power 
is granted power; being granted, it is derivative; 


and being derivative, it cannot be inherent. If 
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judicial power is not granted, either expressly or 
impliedly, it is non-existent, unless it is usurped. 

This is hornbook constitutional law. There is 
no place in our system of constitutional govern- 
ment for inherent power of judges, or for divine 
right of kings. 

When it is pointed out that there is no founda- 
tion for the claim that the judiciary has inherent 
power over the bar, some advocates of judicial 
power abandon the inherency theory, but seek to 
retain the power by placing it on another founda- 
tion. They assert that, by the constitutional pro- 
visions creating the judicial departments as separate 
departments of the state governments, the courts 
are impliedly granted the power to create and to 
regulate a bar. 

They argue that the constitution makers in- 
tended the lawyer to be a part of the judicial de- 
partment, because he is called an “officer of the 
court,” disregarding the fact that “officer of the 
court” is only a name, and the further fact that the 
name is not used in the constitutions. 

They argue that, because the lawyers are a part 
of the judicial department, the constitution makers 
intended that the highest court should have the 
power to regulate the lawyers, disregarding the 
fact that none of the judges of any of the courts 
are subject to any such regulation, notwithstanding 
the fact that all of the judges of all of the courts 
are parts of the judicial department. 

They argue that the highest courts have an im- 
plied grant of power to regulate lawyers, because 
lawyers practice in court, disregarding the fact 
that lawyers also practice before legislative com- 
mittees, and before executive boards and commis- 
sions, and the fact that most of the practice of 
lawyers is in their offices and in the offices and 
homes of their clients, and the further and con- 
trolling fact that, regardless of where they practice, 
their primary obligation is not to any board, com- 
mission or court, but to their clients. 

Finally, they argue that the constitutions im- 
pliedly grant the courts the power to function 
effectively, that the courts cannot function effect- 
ively without the aid of lawyers, and that, therefore, 
the courts are impliedly granted the power to create 
and to regulate lawyers. It is undoubtedly true 
that the courts cannot function effectively without 
the aid of lawyers. It is equally true that the legis- 
latures cannot function effectively without the aid 
of lawyers, to draft laws, and to advise as to their 
constitutionality and effect, and as to the methods 
by which laws can be enacted. It is equally true 
that the executive department cannot function ef- 
fectively without the aid of lawyers, to advise as to 
the constitutionality and meaning of laws, and to 
act as prosecutors in their enforcement. If inability 
to function effectively without the aid of a bar is 
equivalent to an implied grant of power to create 
and to regulate a bar, then each of the three depart- 
ments of the government would have an implied 
grant of power to create and to regulate a separate 
bar; and each legislative committee, each executive 
board and commission, and each separate court, 
would have an implied grant of power to create and 
to regulate its separate bar. 

While none of these departments, or commit- 
tees, or boards, or commissions, or courts can func- 
tion effectively without the aid of @ bar, it by no 
means follows that any of them cannot function 


effectively without the aid of a bar of its own creation 
or of a bar that is regulated by it. As long as a bar is 
provided that is competent to aid all of them, and, 
as long as all of them can function effectively with 
the aid of a single bar, there is no foundation for the 
claim that the inability of any of them to function 
effectively without the aid of a bar is indicative of 
an intention to grant to any of them the power to 
create and to regulate a bar, either for that one 
exclusively or for all of them. 

The bar that thus functions primarily as an aid 
to the members of society, and incidentaily as an 
aid to all of the departments of the government, is 
not created, except incidentally, for the benefit of 
any of these departments. It is created primarily 
for the benefit of the members of society. 

The legislatures, in the exercise of the police 
power, and in order to protect the members of so- 
ciety from unfit practitioners, place certain condi- 
tions upon the practice of law. Subject only to 
those conditions, each member of society has the 
right to be advised and to be represented, in refer- 
ence to legal matters, by any person of his own 
choosing, regardless of whether such representa- 
tion takes place in court or elsewhere. 

The claim that the courts possess an implied 
grant of power to create and to regulate the bar, 
and thus to restrict members of society in the exer- 
cise of their right to determine who shall represent 
them in legal matters, would be wholly indefensible, 
even if it were limited to representation in court. 
Even ,then, the claim would be based upon the 
theory that the member of society is heard in court 
as a matter of grace, rather than as a matter of 
right, and that, when the lawyer appears in court, 
he is there as an aid to the court rather than as an 
aid to his client, and that his primary responsibility 
is to the court rather than to his client. 

And it is not thus limited. It embraces the 
alleged right thus to restrict members of society in 
choosing their legal representatives to act for them 
before legislative committees, before executive 
boards and commissions, in the lawyer’s office and 
in the office and home of the client. 

This claim of an implied grant of power im- 
putes to those who framed and adopted our consti- 
tutions an intention that finds no supporting evi- 
dence in the constitutional provisions creating the 
judicial departments, or elsewhere. There is no 
more foundation for the claim of power impliedly 
granted to the courts, than to the claim to inherent 
power inborn in the courts, generally to control the 
other ninety-nine per cent of the members of the 
legal profession. 

Notwithstanding its obvious unsoundness, the 
inherent power doctrine still persists. 

One reason why it persists is that lawyers 
sometimes encourage judges to believe that thev 
have inherent power, in the hope that it may be 
utilized as an aid to substantial progress. There is 
little in the present record to justify such hope. Of 
course, it is not always easy to persuade legislatures 
to pass progressive legislation. But, at the present 
time. the bar organization score stands as follows: 

Judicial organization—two voluntary bar associa- 
tions in one state with the power to investigate dis- 
ciplinary complaints with the aid of three writs 
with Latin names; 

Legislative organization—thirteen states with bars 
that are fully integrated, and se!f-governing to an 
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extent that enables them to do the things as to 
which voluntary bar associations can only agitate 
and resolve. 

The record does not disclose that more progress 
can be expected from judicial regulation than from 
legislative regulation. Progress means change; and 
change in laws requires legislation. Judges are 
lacking in legislative power; and generally they are 
lacking in legislative inclination. They live and 
work, and their judicial duties require them to live 
ind work, not so much in the atmosphere of things 
is they ought to be, as in the atmosphere of things 
as they are, and of things as they used to be. Their 
udicial duties make them conservative. Probably 
Douglas Jerrold had members of the judiciary in 
mind when he defined a conservative as “a man 
vho will not look at the new moon, out of respect 
or that ‘ancient institution,’ the old one.” Cer- 
ainly, Roscoe Pound had the American judiciary 
in mind when he observed that “anything new is 
prima facie unconstitutional.” The inherent power 
doctrine is more readily utilized as a bar, than as 
an aid, to progress. 

Another reason why the inherent power doc- 
trine persists is that decisions dealing with the 
powers of judges are written by judges. They work 
under the handicap of speaking about themselves. 
Zimmerman wrote: “The more you speak of your- 
self, the more you are likely to lie.” The Boston 
Post observed: “Some men are born great, some 
ichieve greatness, and others thrust greatness upon 
themselves.” When a judge writes an inherency 
pinion, he is thrusting greatness upon himself. If 
ie were called upon to pass upon the claim of an 
executive to inherent power, he would be able to 
think more clearly and to decide more wisely. 

Another reason why the inherent power doc- 
trine persists is that lawyers hesitate to question the 
ersonal pretensions of the occasional judge who 
believes that he is endowed with inherent power, 
realizing as they do the power that all judges have 
ver the causes of their clients. 

For the bar to challenge the judicial claim to 
inherent power over the bar is not indicative of any 
lack of respect for the courts. The relationship of 
the bar to the courts does not place the bar under 
iny obligation of s!avish deference. It would ap- 
pear that the proper attitude of the lawyer toward 
the judge should be the attitude of a friend toward 

friend. Emerson wrote: “I do not treat friend- 
ships daintily, but with the roughest courage. 
\VWhen they are real, they are not glass threads or 
frost work, but the solidest things we know.” The 
friendship between lawyers and judges is real; it 
need not be treated “daintily.” The great majority 
‘f the members of the American Judiciary are men 
if sterling worth; they can be treated by lawyers 
‘with the roughest courage.” And such treatment 
is not indicative of any lack of respect. 

The inherent power doctrine is detrimental to 
the courts, as well as to the bar, because it places 
| severe strain upon the standing of the courts with 
the public. Generally, the courts are not subjected 
to the public criticism which is incidental to con- 
troversial governmental matters, because the pub- 
lic understands that the function of the courts is 
simply to administer the law as it is, and that the 
courts have no direct responsibility for what the 
law is. This understanding of the nature of the 
judicial function is the foundation of the pubtic’s 


respect for the courts. The courts have grown 
strong on a diet of adherence, rather than on a diet 
of inherence. And they will continue to grow 
stronger when all of the judges are willing to limit 
themselves to a diet of adherence. 

Anthony offered the crown to Caesar thrice; 
“and he put it by thrice, every time gentler than 
other.” Some judges and some lawyers have of- 
fered the crown of inherency to the judiciary. Some 
judges have put it by firmly; some judges have 
put it by gently; and other judges have put it by 
not at all. 

The executive and judicial departments of the 
state governments derive all of their legitimate 
powers from the same kind of constitutional grants. 
There is no more reason why the one department 
should claim inherent power than the other. But, 
if any executive should assert and attempt to exer- 
cise inherent power, the judiciary would be 
prompt and decisive in removing the crown of in- 
herency from the executive head. 

An obstacle to progress would be removed if 
the members of the American judiciary would, with 
equal promptness and decisiveness, reject the prof- 
fered crown of inherency, and announce to the 
public and to the bar that they acknowledge their 
obligation of adherence, that they are content to 
exercise their judicial functions, and that they 
recognize the other ninety-nine per cent of the 
members of the legal profession as the legal ad- 
visers and representatives of the members of so- 
ciety, to whom they are primarily responsible, and 
for whose benefit both branches of the legal pro- 
fession—the bench as well as the bar—have been 
constituted by the people and continue to exist— 
neither created for the benefit of the other, neither 
primarily dependent upon or subservient to the 
other, but each with its important, honorable and 
independent, although closely re’ated, task to per- 
form, for the benefit of the people who created both. 

[Editor’s Note: The Illinois view will be pre- 
sented in an article in the next issue of the JOURNAL. | 





United States Court of Administrative Justice 


On June 5 Senator Logan introduced S. 1835, 
to establish a United States Court of Administra- 
tive Justice and to expedite the hearing and deter- 
mination of controversies with the United States, 
and for other purposes. The bill was referred to 
the Senate Judiciary Committee. The proposed 
court would consist of a chief justice and fourteen 
associate justices and would exercise the jurisdic- 
tion now possessed and exercised by the Court of 
Claims, the Court of Customs and Patent Appeals, 
the jurisdiction now possessed and exercised by the 
several Circuit Courts of Appeal and the Court of 
Appeals of the District of Columbia to review the 
decisions of the Board of Tax Appeals, and juris- 
diction now possessed by the Circuit Courts of 
Appeal to review the judgments of the United 
States District Courts against the United States or 
against collectors of internal revenue. It would 
also exercise jurisdiction over writs of mandamus 
or bills for injunction against officers and employees 
of the United States. All final judgments of the 
court would be reviewable by the Supreme Court 
of the United States under the Act of February 13, 
1925, 
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THE LAWYERS AND NATIONAL 
RECOVERY 

We are all to a great extent in the same 
boat as far as our desire to expedite and in- 
sure a national industrial recovery is con- 
cerned. Everyone, lawyer or layman, should 
be willing to do everything possible to help 
the cause. 

But when it comes to the execution of 
the plans which have been adopted, certain 
fundamental distinctions remain which no 
emergency can blot out. The law still re- 
mains a learned profession, with a special 
function in the administration of justice; 
and not an industrial or trade group such as 
the National Industrial Recovery Act deals 
with. It has its own Code of Ethics inculcat- 
ing a high standard of conduct in all profes- 
sional relations which no “Code of fair com- 
petition” submitted under the provisions of 
that measure is likely to approximate. Those 
even remotely familiar with the legal profes- 
sion should see at once that in the nature of 
things such a code as the National Industrial 
Act contemplates, a code regulating competi- 
tion, is wholly inapplicable to a profession 
whose relations with the courts, the public 
and its own membership are controlled by 
ethical principles established in ancient days. 

Kven a casual reading of the act shows 
beyond question that the title accurately de- 
scribes its purpose and that it is an industrial 
recovery measure. That there has been 
some misunderstanding of its scope, as evi- 
denced by a number of letters received by 
the Secretary of the Association, is no doubt 
due to the fact that many did not have the 


text available when they wrote and possibly 
to the further fact that many were anxious 
to do their part and were wondering if the 
measure in some way afforded them an op- 
portunity. Fortunately for the Act and its 
chances of working out successfully, it con- 
cerns itself with very practical and concrete 
things and does not invite what could only 
be a mere gesture of good will from profes- 
sional groups outside of its real intent. 

On page 490 of this issue will be found 
a statement, from a reliable source, under 
the title “The National Recovery Act and 
Lawyers.” It briefly answers all the ques- 
tions that have been, or are likely to be, 
asked. After pointing out that the Act im- 
poses no obligation on the legal profession 
to submit any sort of Code and also that the 
President’s Reemployment Agreement is not 
applicable to those not comprehended within 
the terms of the Act, it adds: “There is 
nothing to prevent lawers from conforming 
to the essential provisions of the Reemploy- 
ment Agreement, namely, the establishment 
of minimum wages and maximum hours for 
their employees. On the other hand, the le- 
gal profession by its very nature cannot with 
propriety submit a code of fair competition.” 

Lawyers can and will do their part and 
it will be no insignificant one; and they will 
do it best by remembering the age-long du- 
ties and responsibilities of the profession 
and living up to them. 


TWO STRINGS TO THE BOW 

President Guinther’s address at the last 
annual meeting of the Ohio State Bar As- 
sociation should give a real impetus to the 
movement for an inclusive compulsory or- 
ganization of the Bar in certain states. He 
urges an “integration of the Bar” in Ohio 
by judicial order, and gives the details of 
such a proposed organization. He argues 
with force that this method meets all the 
objections which have been made to statu- 
tory organization. 

Organization by Legislative act is of 
course the familiar plan that has been uni- 
formly followed to date. But it is common 
knowledge that this plan has reached an im- 
passe in a number of the most important 
states. The profession’s fear of control of 
any compulsory organization by _ special 
groups, or by the least progressive elements, 
the danger of political influences, the lack of 
flexibility in such an organization, as well 
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as other considerations, have been irremov- 
able obstacles. 

President Guinther says that these ob- 
jections have been strong enough to cause 
him to be “against” a statutory bar organi- 
zation for Ohio. But he adds, in presenting 
an outline of his plan for an organization of 
a different kind: “Almost every one of them, 
however, disappears as an objection to the 
organization of the bar through judicial 
order. The City Bar will not become the 
dominant and the small town bar the servi- 
ent tenement in the organization which I 
suggest. The Court will balance the numer- 
ical power of the City Bar against the 
ereater area served by the small town law- 
yer by the requirement that selection of the 
governing body of the bar shall be deter- 
mined, at least in part by consideration of 
the geography of the State. : 

“With the means of selection of the 
governing body of the Bar directly in the 
hands of the lawyers themselves and with 
supervision thereof residing in the Supreme 
Court, the fear as to political influence is 
rather completely removed. I think it is fair 


to say that in Ohio there is genuine confi- 
dence in the integrity of the Supreme Court 


and the belief that it is not manipulated or 
controlled by political considerations or by 
anybody or any group. The exercise of its 
rightful supervision over the admission of 
members to the Bar and their conduct while 
members, and the exercise of the right to 
suspend or remove from membership in the 
Bar would, in my opinion, be accepted by 
every citizen as proper and as a guarantee 
that the Bar would be kept in hand through 
the exercise of the judicial function. 

“Flexibility of the organization would 
be assured if it were the creature of the 
Court. Ifa change in the number upon the 
governing body seemed desirable; if a 
change in the method of selection were com- 
monly thought wise; if a change in the 
length and time of service of officers and 
members of the governing body were sug- 
gested as practicable—such changes, any or 
all of them, could readily and quickly be ac- 
complished by the Court by the ‘adoption of 
a rule.’ ” 

[t is obvious that the campaign in favor 
of an “integrated bar’ in some states can 
best be conducted along the lines suggested 
by President Guinther. It should be equally 
plain that the proponents of an inclusive or- 
ganization will be in a much stronger posi- 


tion if they have two strings to their bow 
instead of one. The Illinois Supreme Court 
has adopted a rule which, if it works 
as successfully as is indicated, may easily 
lead to a completely organized bar with all 
the powers needed to insure the qualifica- 
tions and discipline of members. The Su- 
preme Courts of other states, if sufficiently 
impressed with the need for such action, can 
easily by a simple rule meet the most essen- 
tial demands of those who wish an inclusive, 
compulsory organization. 

Nor is there any conflict between this 
method and the statutory plan which has 
been pursued so successfully to date in a 
number of states. Even though the power 
of the courts to control the admission and 
discipline of members of the Bar were 
granted everywhere, it does not follow that 
all statutory plans are unconstitutional and 
therefore void, as suggested by Mr. Beards- 
ley in an article in this issue. In case its 
power of review is retained, as it is in the 
customary legislative act organizing the 
sar, a Supreme Court may very well, in its 
discretion, accept the act as a reasonable 
plan for dealing with the problem and 
thereby give it all the added sanction it 
needs. 


RULES OF COURT FOR CRIMINAL 
PROCEDURE 

It is a source of natural satisfaction to 
the Journal to find, in the report of a special 
committee of the Criminal Law Section, a 
reiteration of the Journal’s view that provi- 
sions of the Code of Criminal Law Proce- 
dure of the American Law Institute should 
be adopted by rules of court instead of by 
legislative act. 

That committee, of which Hon. J. Wes- 
ton Allen is Chairman, and Frank J. Loesch 
and Charles I. Clark are the other mem- 
bers, says that “one danger which should 
not be lost sight of in supporting the adop- 
tion of a Code is that its adoption may, at 
least for a time, cause the demand for the re- 
form of our criminal law to lessen or cease. 
Many people think the passage of a statute 
accomplishes all reform that may be needed.” 

This danger, according to the commit- 
tee, may readily be avoided by adopting the 
provisions of the Code under the rule-mak- 
ing power, which is admittedly “the most 
advanced form of control of procedure in 
this country.” 
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Protest on Payment of [Income Tax Not Necessary as Condition Precedent to Maintaining 


Suit Brought Subsequent to Effective Date of 1924 Revenue Act, for Amount Illeg: 
Meaning’ of 
in Deportation Statute—Ohio Statute Empowering Nota 


Collected—Designation of Circuit Judge 


Word “Entry” 


to Sit in District Court 


Public to Commit Witness for Refusal to Testify or Give Deposition in 
Pending Suit Not Violative of Due Process—Rights of Dissenting 


Creditors in Corporate Reorganization—Use of 


ery in Aid of Action at 


By Enacar B. 


Taxation—Suit to Recover Federal Income Taxes 
—Necessity for Protest and Demand 

Suits brought subsequent to the effective date of the 
Revenue Act of 1924 for the recovery of internal revenue 
taxes wrongfully collected may be maintained although 
payment thereof was made without protest, even though the 
taxes sued for were paid prior to the effective date of 
that Act. 


George Moore Ice Cream ¢ Rose, Adv. Op 
774; Sup. Ct. Rep. Vol. 53, p. 620 
This opinion, by Mr. Justice CArpozo, dealt with 


the necessity for payment of an income tax undet 
test as a condition precedent to maintaining suit for 


pro 
recovery of such tax as illegally collected 

The petitioner disclaimed any tax liability for 1918 
in the return it filed for that year. After auditing the 


return the Commissioner of Internal Revenue found 
a liability for $6,871.18, and assessed a tax for 


The respondent threatened the petitioner 


that amount. 
| Consequently 


with distraint unless the tax was paid 
the petitioner paid the tax, but without protest, on No 
vember 5, 1923. On November 5, 1927, it filed a claim 
for refund and November 13, 1928, an amended claim 
amplifying the first. The claims were rejected, though 
a revenue agent had reported a refund due in the sum 
of $4,551.01. This amount the petitioner sued to re 
cover aS an @€xXcess pay ment 

The Collector, respondent, demurred to the suit 
on the grounds: (1) that payment had been made 
without protest ; and (2) that the original claim for re 
fund was defective and the amendment 
The District Court sustained both grounds, 
Circuit Court of Appeals upheld the 
first ground without passing on the second 

On certiorari the Supreme Court reversed, hold 
ing that neither ground was valid in support of the 
demurrer. The opinion of the Court, by Mr. Justice 
Cardozo, is devoted mainly to the question whether 
protested payment is a condition to recovery. In this 
connection it although the statute 
now dispenses with the requirement, there is a ques- 
tion whether it applies to a suit to recover payment 
made before the effective date of the statutory pro 
vision. The language of the statute and its history 
were both thought to indicate that, properly construed, 
it applies in all cases brought after its effective date, 
irrespective of the date of the underlying payment 
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Courts—Designation of Circuit Judge to Sit in 
District Court 
22 and 27, of 28 U. S. C., the senior 
judge assign himself to hold a district court, 
if the public interest so requires, and the assignment may 
particular case.. Rules adopted by the dis- 
court restrict the senior circuit judge in the 
exercise of the statutory power vested him. 

An attack on the assignment by the senor circuit judge 
f himself to hold a district court, and on his orders ap- 
pointing ntinuing receivers in equity, upon the 
ground that the public interest did not require such assign- 
ment, cannot be made collaterally, and persons who could 
have appeared before the assigned circuit judge, but re- 
frained from so doing, may not attack the assignment and 
subsequent proceedings by an independent suit. Objection 
that the assignment was erroneous should be made by the 
proceedings before the assigned circuit judge subject to be 
reviewed on appeal from his orders and decrees, rather than 
by independent suit 


Under Sections 
circuit may 
be for hearing a 


trict 


Can 


and 


umhattan Ra mwa LO et al, Adv. 


’ l. 53, p 72 
This of by Mr. Justice VAN DEVANTER, in 
eiversl , related to the power 

Judge to designate himself to sit 
issigned to entertain on application 

the District 
York include 
company as the 

while the same 
ly appointed receiver in equity, 
iny other suitable per- 
| appointment of a 


) OR?2 C sae Ran \ 


ie interbor re p Case 


1 rece n equity The rules of 


District f New 
ilar trust 


standing re r in bankruptcy, and 


he 1udges res t< appoint 











trust company in an equity case involving a receiver- 
ship comparable with the one in question. 

Prior to the commencement of the present suit the 
Senior Circuit Judge had sought informally to persuade 
the District Judges that a trust company should not be 
appointed receiver in the Fox Theatres Corporation 
case, but his view was not accepted by the District 
Judges. Consequently, acting under his assignment of 
himself to sit as a District Judge, the Senior Circuit 
Judge entertained the application himself and appointed 
individual receivers. 

Shortly thereafter the District Judges adopted two 
new rules, known as l-a and 1l-a which provide as 
follows 

l-a Any judge designated to sit in the District Court 
for the Southern District of New York, shall do such work 
only as may be assigned to him by the senior district 
judge 

il-a. All applications for the appointment of receivers 
in equity Causes, in bankruptcy causes and any other Causes 
(except a receiver in bankruptcy may be appointed by a 
referee as provided in the Bankruptcy Rules), shall be 
made to the judge assigned [meaning assigned by the 
District Judges in their division of business] to hold the 
fankruptcy and Motion Part of the business of the court 
and to no other judge. 

On August 25, 1932, counsel in an intended equity 
suit by the American Brake Shoe & Foundry Com 
pany, against the Interborough Rapid Transit Company, 
informed the Senior Circuit Judge that application for 
the appointment of a receiver would be made, and in an 
affidavit set forth facts intended to show that indi 
viduals should be appointed receivers rather than a trust 
company. Thereupon, acting under 28 U. S. C., Sec 
22, the Senior Circuit Judge assigned himself to sit 
in the District Court and to hear and determine all ap- 
plications and proceedings in the intended suit. 

Sections 22 and 27 of the statute under which h« 
made the assignment provide: 

Sec. 22. The Chief Justice of the United States, or 
the circuit justice of any judicial circuit, or the senior 
circuit judge thereof, may, if the public interest requires, 
designate and assign any circuit judge of a judicial circuit 
to hold a district court within such circuit. — 

During the period of service of any judge designated 
and assigned under this chapter, he shall have all the 
powers, and rights, and perform all the duties, of a 
judge of the district . . . to which he has been as 
signed (excepting the power of appointment to a statu 
tory position or of permanent designation of newspaper or 
depository of funds). : 

Sec. 27. In districts having more than one district 
judge, the judges may agree upon a division of business 
and assignment of cases for trial in said district: but in 
case they do not so agree, the Senior Circuit Judge of the 
Circuit in which the district lies shall make all necessary 
orders for the division of business and the assignment of 
cases for trial in said District. 

August 26, 1932, the order of assignment was 
entered, and the bill of complaint was filed. The de 
fendant company appeared and answered and joined 
in the prayer for the appointment of a receiver, On 
the same day an order was made appointing temporary 
receivers and requiring the parties to show cause be- 
fore the assigned Circuit Judge why the receivership 
should not be continued. It also provided that any 
other creditor of the defendant or other party in inter- 
est might be heard. The receivers took possession of 
the property and have operated it since under orders of 
the assigned Circuit Judge. 

On September 6, 1932, the Manhattan Railway 
Company, owner of certain properties leased to the 
Interborough, petitioned for leave to intervene as a 
party defendant, and praying that, without prejudice 
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to its rights against the Interborough, the receivership 
be extended to embrace the Manhattan Company's 
property. A separate temporary receiver was then ap- 
pointed for the Manhattan Company, and an order to 
show cause, similar to that on the original bill was 
made returnable September 22. It provided that any 
other creditor or party in interest might then be heard. 

On September 21, Benjamin F. Johnson, a minor- 
ity shareholder of the Manhattan Company, filed an 
independent bill against that company, the Inter- 
borough, the temporary receivers and the American 
Brake Shoe & Foundry Company, praying for the 
appointment of separate receivers for the two com- 
panies. His bill was filed under an order of a District 
Judge sitting in the Motion Part despite the fact that 
the usual injunction orders had been made in the 
proceedings before the Senior Circuit Judge. In the 
bill the complainant attacked the orders and decrees of 
the Senior Circuit Judge in the receivership case, and 
asserted that they were void, because (1) no public in- 
terest required his assignment; (2) the Circuit Judge's 
division of business order was without lawful basis; 
(3) the work done by him had not been committed to 
him by the Senior District Judge under Rule l-a; (4) 
Rule 11l-a had not been complied with requiring that 
all applications for receivers should be made to the 
judge assigned to the motion part 

On the same day, September 21, Lillian 
obtained leave of the District Judge to intervene as a 
party plaintiff in the Johnson suit, and she also filed a 
bill of complaint attacking the validity of the proceed- 
ings before the Senior Circuit Judge. Later Johnson 
and Boehm filed supplemental petitions attacking the 
order continuing the Interborough and Manhattan re- 


30ehm 


ceiverships. 

Johnson and Boehm, in their original bills and sup- 
plements complained that the receivers which had been 
appointed had relations with the two companies and 
certain groups of creditors which would tend to pre- 
vent them from carrying out their duties impartially, 
but neither had appeared in the proceedings before the 
Senior Circuit Judge. These two parties then procured 
from the District Judge rules requiring the defendants 
to show cause on October 4 why orders should not be 
entered vacating (1) the assignment of the Senior 
Circuit Judge (2) his division-of-business order, and 
(3) his various orders in the American Brake Shoe 
& Foundry Company’s suit, including the orders ap- 
pointing receivers. 

On the return day a hearing was held by the Judge 
of the District Court, sitting in motion part, and the 
result was that he held void the Senior Circuit Judge’s 
assignment of himself to hold the District Court. The 
District Judge accordingly made a decree vacating all 
decrees and orders made by the Senior Circuit Judge 
in the proceedings before him. But before giving that 
decree, the District Judge, over objection of the parties, 
consolidated the American Brake Shoe & Foundry 
Company suit and the Johnson suit, since he doubted 
whether an order could be made in the Joknson suit 
vacating orders in the other suit, while the two re- 
mained separate. 

On appeals, the Circuit Court of Appeals reversed 
both the consolidation and the vacating decrees. On 
certiorari the decree of reversal was affirmed by the 
Supreme Court. 

The first question considered in the opinion of 
Mr. Justice VAN DevANTER was whether the attack 
by Johnson and Boehm was direct or collateral. In 
this connection it was pointed out that both of these 









parties had been invited to show cause, 1f any 
had, why the temporary receivers in the Brake 
Company suit should not be continued, and that tl 
could have obtained review by appeal if their 
had been improperly disregarded; that instead thx 
engaged in an independent suit on the ground of 
leged error. Consequently they could succeed only 
their attack disclosed want of power as distinguish: 
from erroneous exercise of power. It was also pointe: 
out here that consolidation of the two suits did 
make the collateral attack direct. 
Under the statute, 28 U. S. C., § 734, consolidati 
permitted as a matter of convenience and economy in ad 


ministration, but does not merge the suits into a single 


cause, or change the rights of the parties, or make those 
who are parties in one suit parties in another 

The power of the Senior Circuit Judge under § 22 
as then considered. 


- 
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Next in order are the questions respecting the Seni 
Circuit Judge’s assignment of himself to sit 
trict Court to hear matters in the American Brake Shoe 
Company suit. The statute, 28 U. S. C., § 22, provides 
that the Chief Justice, or the Circuit Justice of the circuit 
or the Senior Circuit Judge thereof, may “if the pu 
interest requires,” designate and assign “any circuit judg: 
of the circuit to hold a district court therein The same 
authority to assign that is given to the Chief Justice and 
the Circuit Justice, respectively, is also given to the Senior 
Circuit Judge; and that authority is to assigi i t 
cuit judge” of the particular circuit. There are no re 
strictive words There can be no doubt that under i 
section the Chief Justice may assign the Senior Circuit 
Judge of the circuit, he being one of the Circuit Judges 
thereof; and equally there can be no doubt that t Circuit 
Justice may do the same. May the Senior Circuit Judge 
assign himself? The words of the section, taken literally 
mean that he may do so; and only by implying restri 
words which are not there can the section be held to mean 
otherwise. But the real meaning is not reflected alone 
the words of the section, for there are other nsidera 


| tr 


tions which point to the literal meaning as th 


The legislative history and the practice followed 
were cited to show that the Senior Circuit Judge may 
designate himself to sit in the District Court 

The Court also rejected the contention that power 


was lacking to make a selective assignment 


It is said that § 22 gives no authority for making a 
selective designation, as by designating the case which th« 
assigned judge is to hear or the part of the court in whicl 
he is to sit To this assent cannot be give: It has 
support in the words of the section, is contrary to the 
plain import of the legislative proceedings before noticed 
and is opposed to the settled practice of the Senior Circuit 
Judges Assignments to hear particular cases have been 
made in all the circuits. Such an assignment was involved 
in United States vy. Gill, 292 Fed. 136, and was sustained 
by the Circuit Court of Appeals for the Fourth Circuit 


The earliest assignments in the Second Circuit were thus 


limited—not only the one assigning the Senior Circuit 
Judge already noticed, but also those assigning other 
Circuit Judges It is easily conceivable that there may be 





compelling reason in the public interest to make an as 
signment for a particular case, or for one of sev 

sions of the court, or for a limited period such as ty or 
sixty days The section makes the public interest, as 
found by the assigning authority, the criterior If that 


interest is found to require only a limited assignment, it 


would seem that the action taken should be limited accord 
ingly. The succeeding section (23) requires a Circuit 
Judge who is assigned under § 22 to discharge all the 
judicial duties “for which he is so appointed, during the 


ire 18 a 


r part ular 


time for which he is so appointed.” In this 
plain implication that the assignment may be f 
duties and for a limited time. 


The Court further considered the effect of mr 


l-a and Il-a of the District Court as bearing on the 


jurisdiction of the Senior Circuit Judge. Concluding 
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would not have made such an assignment; but he acted 
hastily and evidently with questionable wisdom. This action 
has embarrassed and is embarrassing the receivership. If he 
were now to withdraw from further participation in the 
receivership proceedings the embarrassment would be re- 
lieved; and the belief is ventured here that, on further 
reflection, he will recognize the propriety of so doing and, 
by withdrawing, will open the way for another judge with 
appropriate authority to conduct the further proceedings. 

Mr. Justice BUTLER concurred in the result. Mr. 
Cuier Justice HucHes and Mr, Justice BRANDEIS 
took no part in the decision of the case. 

The case was argued by Mr. Charles Franklin for 
the petitioner in No. 711 and by Mr. Louis Boehm for 
petitioner in No. 721. Mr. Nathan L. Miller argued 
the cause for respondents Victor J. Dowling and 
Thomas E. Murry, and Mr. Harold McCollum argued 
the cause for the respondent Central Hanover Bank 
and Trust Co. as trustee. 


Aliens—Deportation After Commission of Crime 

The word “entry” in the deportation statute is not to 
be limited as meaning only the original entry, but embraces 
any entry, whether original or subsequent. 

United States ex rel. Volpe v. Smith, Ady. Op. 
880; Sup. Ct. Rep. Vol. 53, p. 665. 

The petitioner, Volpe, is an alien, having entered 
the United States from Italy in 1906. In 1925 he 
pleaded guilty to the charge of counterfeiting obliga- 
tions of the United States, a crime involving moral 
turpitude. In June, 1928, he made a brief visit to 
Cuba without a passport, returned at Key West, Flor- 
ida, and secured admission through an Immigration 
Inspector. 

In December, 1930, Volpe was arrested under a 
warrant issued by the Secretary of Labor charging him 
with being in the country unlawfully because he had 
been guilty of a crime involving moral turpitude. After 
hearing a warrant of deportation was issued and Volpe 
was taken into custody. He then brought habeas corpus 
proceedings claiming unlawful detention. The District 
Court and the Circuit Court of Appeals ruled against 
Volpe, and the case was brought before the Supreme 
Court, on certiorari, for review. 

In an opinion by Mr. Justice McReyno ps, the 
judgment was affirmed. The question considered was 
thus stated in the opinion : 

The only substantial point which we need consider is 
this :—Was the petitioner subject to deportation under the 
provisions of the Immigration Act of February 5, 1917 

because he re-entered the United States from a 
foreign country after conviction during permitted residence 
in the United States of a crime committed therein which 
involved moral turpitude ? 

Citing the relevant provisions of the Act, Mr. Jus- 
Tick McReynowps stated the Court’s view that the 
term “entry,” as used in Sec. 19, includes a subsequent 
coming into the country as well as the original coming 

We accept the view that the word “entry” in the pro 
vision of Sec. 19 which directs that “any alien who was 
convicted, or who admits the commission, prior to entry, 
of a felony or other crime or misdemeanor involving moral 
turpitude ; shall, upon the warrant of the Secretary 
of Labor, be taken into custody and deported” includes any 
coming of an alien from a foreign country into the United 
States whether such coming be the first or any subse 
quent one. And this requires affirmance of the challenged 
judgment 

The power of Congress to prescribe the terms and con 
ditions upon which aliens may enter or remain in the 
United States is no longer open to serious question 

That the second coming of an alien from a foreign 
country into the United States is an entry within the usual 
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acceptation of that word is clear enough from Lewis v. 
Frick, 233 U. S. 191; Claussen v. Day, 279 U. S. 398. 

An examination of the Immigration Act of 1917, we 
think, reveals nothing sufficient to indicate that Congress 
did not intend the word “entry” in Sec. 19 should have its 
ordinary meaning. Aliens who have committed crimes 
while permitted to remain here may be decidedly more ob- 
jectionable than persons who have transgressed laws of 
another country. 

It may be true that if Volpe had remained within the 
United States, he could not have been expelled because of 
his conviction of crime in 1925, more than five years after 
his original entry; but it does not follow that after he 
voluntarily departed he had the right of re-entry In 
sufficiently plain language Congress has declared to the 
contrary. 


The case was argued by Mr. John E. Byrne for 


the petitioner, and by Mr. Whitney North Seymour for 
the respondent. 


Evidence—Depositions—State Statutes 
The Ohio statute, authorizing the taking of depositions 


before notaries public and providing that the officer may 
fine and imprison one who refuses to obey his subpoena or 
testify, is valid under the due process clause of the Four- 
teenth Amendment, as applied against one who refuses to 
obey the subpoena or testify, without stating any grounds 
for such refusal, other than that the questions put are im- 
material and irrelevant to the case. 


Bevan et al v. Krieger, Adv. Op. 857; Sup. Ct 


Rep. Vol. 53, p. 661. 


The principal question considered in this case was 


whether the provisions of the Ohio statute are valid in 
empowering a notary public to commit a witness for 
refusal to testify or give his deposition in a pending 
suit. The appellant Bevan, was served with a sub- 
poena duces tecum, He appeared before the notary 
public named to take the testimony, but failed to bring 
with him papers called for in the subpoena, although he 
admitted being in possession or control of them. 
He answered some questions, and finally refused to 
answer any more, not claiming personal privilege and 
the possibility of self-incrimination, but upon the sole 
ground and on advice of counsel that the questions and 
writings were immaterial and irrelevant to any issue 
in the suit. Thereupon the notary, at the plaintiff's 
request, issued a commitment of Bevan for contempt. 
Attachments were also issued for two other witnesses 
who had failed to respond to subpoenas. All three 
surrendered to the sheriff and applied for writs of 
habeas corpus. The Supreme Court of Ohio affirmed 
judgments remanding all three of the witnesses to the 
custody of the sheriff. 


On appeal the Supreme Court upheld the statute 


as thus applied, in an opinion by Mr. Justice Roperts 
The appellants contended that since it requires a wit 
ness to answer only lawful questions, and since the 
notary is not a judicial officer qualified to pass on the 
lawfulness of a question, and a hearing can be had 
only after the commitment, the statute operates as a 
denial of due process. 


As to the appeals of appellants other than Bevan, 


no federal question was found, since they, without ex- 
cuse, failed to appear at the hearing. 


Koehrman and Stranahan fail to present a federal 
question. Both of them, without excuse, absented them 
selves from the taking of the depositions. The writs of 
attachment issued to bring them before the notary for 
contempt were not served. While the sheriff held the 
process these appellants sought him out, surrendered to 
him, and immediately applied for writs of habeas corpus 
heir conduct precludes the assertion that they were 


denied a hearing by the notary. They asked 
and by their action rendered one impossible 

3evan’s case differs but slightly from those K oe 
man and Stranahan. He refused to answer questions or 
produce the writings enumerated in his subpoena Th 
notary thereupon, after adjourning the hearing until thx 
following day, issued the commitment. Bevan surrendered 


himself to the sheriff, and by habeas corpus ch: 


legality of his detention 


So far as Bevan’s appeal was concerned, the Cou 


found no support for his claim of denial of due proces 
for the reason that his sweeping refusal to answer co 
stituted a contempt on its face. After noting argi 
ments of the appellant concerning the proper construc 


tion of the Ohio statute, and the notary’s powers ther: 
under, Mr. Justice Roperts said: 

But we deem it unnecessary to pursue the quir 
or to express any view as to the adequacy of the hearing 
afforded after commitment by section 11514, for the rea 
son that the alleged deprivation of appellant’s liberty wa 
consequent upon his sweeping statement that e would 
answer no further questions. Such conduct by a witness 
in any court would be sufficient ground for his mmit 
ment without further or other hearing. Su an attitude 
indicates no desire for a hearing upon the priety of 
the questions, but on its face constitutes a contempt. Bevar 
requested no consideration of his rights by the notary, and 
was denied no hearing by that officer upon the issu 
whether the questions infringed his personal privileges 
a witness. His claim that he was denied due proce 


therefore without foundation 


In conclusion the Court distinguished Tum 


Ohio, 273 U. S. 510, under which the Bevan asserted 
that the notary’s interest in his fees in the proceeding 
Rejecting this contention, the Court 


disqualified him 


said: 

But we think the suggested analogy does not exist 
Tumey, as mayor of a city, sat as a magistrat H 
judgments were final as to certain offenses, unless whol 
unsupported by evidence. The law awarded h a sub 
stantial fee if he found an offender guilty, and é 
case of acquittal. Tumey’s interest was direct and ob 
vious, but the possibility that the extent of the notary’s 
services and the amount of his compensatior iy be af 
fected by his ruling is too remote and incidental to vitiate 
his official action. Moreover, his action lacks the finality 
which attached to the judgment in the Tumey case t 
subject to review in accordance with section 11514 

The case was argued by Messrs. C Dav 

and George D. Welles for the appellants by Mr 





Raymond T Jackson for the appellee 


Receiverships—Corporate Reorganization—Rights 


of Dissenting Creditors 


Creditors of a corporation, which is being reorganized 
under an equity receivership, cannot be compelled to accept 
unsecured notes and preferred stock in the reorganized cor- 
poration in satisfaction of their claims under a reorganiza- 
tion plan, in the absence of a showing of all relevant facts 
to enable the court to determine whether the plan should 


be approved without a public sale. 


National Surety Co. et al v. Coriell, et al, Adv. Oy 


865 ; Sup. Ct Rep Vol. 53. Pp 


In this case the Court considered the validity of 


plan of reorganization of Morris White, Inc., adopte: 
pursuant to a decree of the federal court for southern 
New York. A receiver was appointed on petition of ; 


creditor after the business had been operated for neat 
six months by Morris White under the supervision 
bankers to whom the corporation was indebte: 


The bill on which the receiver was appointed 


leged that the assets exceeded $4,000,000 and that tl 
liabilities were approximately $1,000,000 ; that no quic! 
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be 


was im 


vere entitled 


to 


have the plan and their objections considered in an or 
derly way, and to a decree based on adequate data. The 
District Court had before it, in support of the plan, only 


informal, assertions 


unsupported by 


conflicting ex parte 
testimony. It undertook to pass upon the 
wisdom fairness of the plan of reorganization, and 
the rights of non-assenting creditors. For the proper dis- 
position of these questions definite, detailed, and authentic 


nadequate and 


and 


information was essential. Such information was wholly 
lacking The receiver submitted no facts and made no 
recommendations. There was no evidence on which the 


court could have found even that a majority of the un 
secured creditors favored the plan. There was no valua 
tion of the assets by a disinterested appraiser; no account 
of the results of the operations of the business during the 
five months in which it was under the control of the 
banks; no account of the result of the operations under the 
receivership; and no dependable schedule of liabilities of 
the corporation showing the number of creditors, the 
amount owed to each, and the collateral held. A trust 
worthy appraisal; an account showing the result of recent 
operations of the business; an accurate determination of 
the number of creditors, the amounts of their respective 
claims, and the extent to which collateral given or pay 
ments made to them might be deemed preferences; these 
were facts which might have influenced the court in de 
ciding whether the plan should be approved or should be 
approved only upon a public sale. The failure to require 
relevant data be‘ore deciding whether the plan should be 
approved was not cured by the declaration of the Circuit 
Court of Appeals that the dissenting creditors were en 
titled to an aliquot share of what, a year later, it might 
be estimated the property would have brought at a public 
sale, and authorizing them to recover that amount, if assets 
available to satisfy their claims were then available 


Further emphasizing the importance of an in 
formed and independent judgment by the court in such 
proceedings, and denying that the recent amendments 
of the Bankruptcy Act justify the procedure here, 
Mr. Justice BraANpDEts added: 


Every important determination by the court in re 
ceivership proceedings calls for an informed, independent 
judgment. In the case at bar special reasons existed why 
the court should have secured adequate, trustworthy in 
formation The proceeding was not an adversary one; 
and jurisdiction rested wholly upon the consent of the de 
fendant corporation. The court did not have the advice of 
its receiver. The creditors who approved of the plan of 
reorganization appeared to be actuated in their recom 
mendations and desires by considerations not applicable to 
the dissenting creditors. For the bank creditors, unlike the 
others, were to a large extent secured by the pledge of 
assets and may, moreover, have received preferences which 
would be held invalid if bankruptcy proceedings were insti 
tuted. The assenting merchandise creditors were interested 
not merely as creditors but as sellers of goods; and it ap 
peared that at least some were far more interested in ex 
pected profits from future sales than in possible dividends 
on their existing claims. On the other hand, the dis 
senting creditors, largely credit indemnity companies, were 
anxious to have determined the amounts of their risks and 
to obtain as promptly as possible dividends in cash 

The respondents directed attention to the proposed 
amendments to the Bankruptcy Act, which have been 
enacted in part since the argument; and, as justifying the 
procedure challenged, urge that those amendments confer 
power on the District Courts in Bankruptcy similar to 
that exercised in the case at bar. But this is not true 
Those amendments relating to compositions and extensions 
for insolvent debtors make detailed provision for an in 
ventory by the receiver; for a schedule of liabilities; for 
an examination of the debtor; and for fixing, with ref 
erence to the convenience of the parties, a date and place 
for hearings upon applications for confirmation of com- 
position or extension proposals. 


The case was argued by Mr. Charles H. Tuttle 
for the petitioners and by Mr. John S. Sheppard for 


the respondents 
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Discovery—Use in Aid of Actions at Law 

A bill of discovery will lie in aid of an action at law 
to discover facts relative to the question of damages as 
well as to other elements of a case. 

Evidence of a defendant’s use of a patented device is 
admissible in proving the damages sustained through breach 
of contract to assign an application for the patent. 

Sinclair Refining Co. v. Jenkins I 
Co., Adv. Op 900; Sup. Ct 

This opinion dealt with the use of a bill of dis 
covery in aid of an action at law in the federal courts 

The respondent loaned to the petitioner's predeces 
sor an experimental still for cracking oil to make gaso- 
line. Improvements developed during certain work 
were to belong to the respondent. A patent obtained 
by one of petitioner’s employees, Isom, was claimed by 
respondent and the latter sued for specific performance. 
Specific performance was denied, due to doubt as to 
whether Isom’s invention grew out of use of the 
Jenkins apparatus or was a product of independent 
thought and knowledge. On appeal the denial of the 
right to specific performance was sustained, but the 
plaintiff was given leave to have the cause transferred 
to the law side and to amend to state a cause of action 
for recovery of damages 

The law action is at issue, and respondent is seek- 
ing discovery as to facts concerning the development 
and use in connection with the Isom patent. The bill 
of discovery was dismissed by the District Court upon 
the grounds: (1) that it will not lie when the facts to 
be discovered relate to damages only, and (2) that the 
value of the patent has no relation to the sales of the 
patented device, and evidence of such sales would be 
inadmissible. The Circuit Court of Appeals reversed, 
with one judge dissenting, and indicated certain re 
strictions on the discovery to be allowed. 

On certiorari the decree of the Circuit Court of 
Appeals was affirmed by the Supreme Court in an 
opinion by Mr. Justice Carpozo. In this it was de 
clared that discovery may be had, in a proper case, in 
respect of damages as well as any other essential ele 
ment of a case. 

Help for the solution of problems of this order is 
not to be looked for in restrictive formulas. Procedure 
must have the capacity of flexible adjustment to changing 
groups of facts. The law of discovery has been invested 
at times with unnecessary mystery [here are few fields 
where considerations of practical convenience should play 
a larger role. The rationale of the remedy, when used as 
an auxiliary process in aid of trials at law, is simplicity 
itself. At times, cases will not be proved. or will be 
proved clumsily or wastefully, if the litigant is not per 
mitted to gather his evidence in When this 
necessity is made out with reasonable certainty, a bill in 
equity is maintainable to give him what he needs. Equity 
Rule 58. There were other reasons in times past, when 
parties were not permitted to be witnesses, and when there 
was no compulsory process for the production of books 
or documents. Today the remedy survives chiefly, if 
not wholly, to give facility to proof. In the practice of 
many states there is a summary substitute by an order for 
examination before trial or for the inspection of books 
and papers. The substitute has never found its way into 
the procedure of the federal courts The remedy in 
those courts is still by bill in equity as in days before the 
codes. . . To state the function of the remedy is to 
give the password to its use. There are times when a suit 
is triable in separate parts, one affecting the right or lia 
bility, and the other affecting the measure of recovery. In 
suits of that order a discovery as to damages will com 
monly be postponed till the right or liability has been 


-etroleum Prov eSS 
—— 


Rep Vol 53. p 7 36. 


advance. 


established or declared As a general thing it will 
be useless to decree it any earlier ind may even be op 
pressive. “The principle of judicial parsimony” (L. Hand 
J., in Pressed Steel Car Co. v. Union P. R. Co. (D. C.) 


240 Fed. 135, supra), if nothing more, condemns a use 
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gracious dedications 
someone discovered that neither Renan nor anyone els¢ 












less remedy. This division of the trial into stages or 
stalments will happen oftenest in suits in equity 
it is not unknown in actions at law where a jury has beer 
waived. In equity it is common practice 1 
to establish a partnership or to restrain the infringeme 





















of a patent culminates, if successful, in an interlocut 
decree, which will be followed by an accounting and a d 
covery of documents. In these and like cases, the 
ounts will not be probed until the right has been adjudg 
A different situation is presented where the actior 
at law and is triable by judge and jury. There inte: 





locutory judgments are unknown, at all events where the 
defendant has answered generally and not by special plea 
and the verdict establishing the right establish it 

same time the amount to be recovered, The answer being 
general, the case according to common law pract must 


be tried as a unit and not broken into parts. In 
circumstances damages may be proved with the i 
discovery, if the complication of accounts or other pra 
tical impediments make it necessary that the evidence 
sifted in advance. 














The propriety of limitations on the right of d x 
covery, in order to protect the adversary party If 4 
injustice, was also recognized. ; 

To hold that the plaintiff in an action at law may have 

discovery of damages is not to say that the remedy will be 3 
granted as of course, or that protection will not be give 3 
to his adversary against impertinent intrusion The 3 
court may decline to open the defendant’s records to the i 
scrutiny of a competitor posing as a suitor, if the suit has 2 
been begun without probable cause or as an instr f : 
malice. It is all a matter of discretion. Good i x 
probable cause were here abundantly establis! Che : 
remedy of specific performance had been refu but the 

very court that refused it had found sufficient merit in the q 
suit to call for an amendment of the pleadings that would : 
give the plaintiff an opportunity to maintain a remed t : 
law. 

The Court also considered the point as to the a 
missibility of evidence of the use of the device unde 
the Isom patent, and held that such evidence is adn 
sible in this type of case. 

This is not a case where the recovery can be meas 
ured by the current prices of a market. A patent is a thing : 
unique. There can be no contemporaneous sales to ex : 
press the market value of an invention that derives fron 
its novelty its patentable quality. . . But the absence 
of market value does not mean that the offender shall go 
quit of liability altogether. The law will make the best 
appraisal that it can, summoning to its service whatever 
aids it can command. . . At times the evidence 
available may be that supplied by testimony experts as 5 
to the state of the art, the character of the improvement i 
and the probable increase of efficiency or saving of ex S 
pense. This will generally be the case if the tria 4 
follows quickly after the issue of the patent. But a dif § 
ferent situation is presented if years have gone by before 
the evidence is offered. Experience is then available t 
correct uncertain prophecy. Here is a book of wisdom that 
courts may not neglect We find no rul uw that 
sets a clasp upon its pages, and forbids us to k withir 

The case was argued by Mr. Dean S. Edmond 
for the petitioner, and by Mr. C. Stanley Thomy 
for the respondent. 

Famous Talkers 
(From the Law Times, July 29 
To the current number of the Quarterly Re v, Sir Fre 


erick Pollock contributes an extremely interesting paper under 
the title 
place to Renan as being supreme both in the art of guiding 
conversation and in his own contributions Matthew Art 
also had a great admiration for Renan’s powers, and as 
token of this sent him all his works of religious criticism wit 


“Talkers I have known.” Among these he gives first 


Happily Arnold had passed away bef 






cared to cut more than a few pages of any of these lumes 
Among English talkers of the first magnitude, Sir Frederi 
selects four—Abraham Hayward, Kinglake, Sir Alfred |! 
and Sir Henry Maine, three of these being ember 
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State Advice on Federal Legislation 


By 
" Se 


hese days about “too many 

The federal government 
rfluous to the states that find 
nflict with some favorite state 


e that are floundering for lack 
ywer to cope with some inter- 
reat white father at Washing- 
need. We hear much about 
t regioning of state and fed- 
now, as it has been from the 
intry, a major political prob- 


recently published “legisla 
143) lists state compacts, fed- 
he freedom of commerce, uni- 
provisions for reciprocity and 
rent for “overcoming 
jurisdictional limitations with 
tion in the United States.” The 

f petitioning Congress to 
the states find 
jurisdiction has 


devices 


which 


ilt of limited 


ties in 


tint since the organization of 
biennium the memorials pre- 
to Congress furnish an out- 
litical and economic problems 


f economic distress has oc- 
most of the people at large 
did it dominate in the 
to Congress. National, rather 
of approach to the problem 
proposals by Montana (1931 
1931 p. 916) that immigration 
revent further unemployment. 
947-948; 1931-1932 Ex p. 118) 
nal scheme of unemployment 
1931 p. 915-916) would also 
tates employ all surplus labor. 


ars co 


sals for absorption of unem- 
pansion of federal building 
Alaska (1931 p. 264-265), IIli- 
1932 c. 525), West 


Kentucky 
p. 77-78). Wisconsin (1931 p. 
127-128). Wisconsin (1931 
is the adoption of the five day 
rovernment as an example to 
1932 Ex p. 124) the levy of a 
ments as a means of “balanc- 
ississippi (1932 Ex—) demands 

federal expenditures. Cali- 
g unemployment 
tal service (1931 
(Res c. 20). Resolu- 
yposals for relief of agricultural 
idopted by Alabama (1931 No. 
Illinois (1931-1932 Ex p. 167), 

Minnesota (1931 p 630-631), 


inst increasing 
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Montana (1931 p. 623-624), Nevada (1931 p. 477 
478), North Carolina (1931 p. 781), North Dakota 
(1931 p. 557-559), Oregon (1931 p. 923-924), Texas 
(1931 2nd Ex p. 71-72), Wisconsin (1931-1932 Ex 
p. 123) and Wyoming (1931 p. 247-248). Missis 
sippi (1931 Ex c. 38) and Nevada (1931 p. 469) 
propose moratoria on farm loans. Oregon (1931 p 
928-929) endorses the debenture plan of farm relief. 

The road to recovery is by way of reduction in 
the gold content of the dollar according to Missis- 
sippi (1932 Ex—) and through stabilization of silver 
according to Arizona (1931 p. 475-477), California 
(1931 Res c 34), Colorado (1931 p. 846-847, p. 848- 
850, p. 851-852, Idaho (1931 p. 476-478), Montana 
(1931 p. 621-623), Nevada (1931 p. 470-471), New 
Mexico (1931 p. 316-317), Texas (1931 p! 897-898), 
Utah (1931 p. 282-283, p. 285), Washington (1931 
p. 515-516). Colorado (1931 p. 886-887) declares 
that the passage of the resale price bill is necessary 
to prevent “the impoverishment of whole states.” 

Usually even the proposals dealing with broad 
national policies are prompted by local interests 
and fall in groups of economic regions such as the 
demands for stabilization of silver from the mining 
states, just noted, but occasional isolated petitions 
wander in which demand action on things of equal 
concern to all parts of the country. California (1931 
Res c 16) wants The Star Spangled Banner legal- 
ized as the national anthem, Montana (1931 p. 630- 
631) wants “muster day” declared a national holl- 
day, Ohio (1931 p. 887) seeks an open season on 
waterfowl. The care of crippled children is the sub- 
ject of resolutions in Nevada (1931 p. 475) and West 
Virginia (1931 p. 371-372). Oregon (1931 p. 874-875) 
endorses the international institute of agriculture, 
Wisconsin (1931 p. 926-927) the election of judges 
and (1931 p. 931-932) conscription of wealth in time 
of war. Oklahoma (1931 p. 388) seeks access to 
income tax returns. Oklahoma (1931 p. 393-394) 
and Utah (1931 p. 281-282) want federal aid in ma 
ternity and infancy hygiene work continued, and 
California (1931 Res c 97) wants federal action on 
narcotic control. Wyoming (1931 p. 246) is con- 
cerned over the price of gasoline. 

The south is as insistent as the north in de 
mands for protection of its industries and occasion- 
ally north and south unite, as in a recent campaign 
precipitated by a ruling of the commissioner of in- 
ternal revenue excepting imported unbleached palm 
oil used in oleomargarine from the ten cent tax. 
Bills introduced in Congress to rescind the effect of 
the ruling were endorsed by Colorado (1931 p. 889- 
890), Kansas (1931 ¢ 321), Minnesota (1931 p. 622), 
Montana (1931 p. 616-617), North Carolina (1931 
p. 791-792), North Dakota (1931 p. 562), Tennessee 
(1931 p. 391-392, p. 481-482) and Vermont (1931 
No. 261, No. 262). North Carolina proposes to 















































































both prohibit and tax all yellow butter substitutes 
Wisconsin (1931-1932 Ex p. 120-121) wants all 
manufacture or oleomargarine prohibited 
and Minnesota (1931 p. 634-635) would prohibit its 
use by any federal agency. In contrast to the unan- 
imity on the oleomargarine issue, California (1931 
Res c 44) and Nebraska (1931 c 95) express a de 
cided divergence of opinion on corn sugar. Califor 
nia objects to a ruling of the of agricul 
ture permitting its use in food products without la 
beling while Nebraska demands a marketing status 
on a par with other sugars 

American interests should be protected by an 
embargo on all foreign products which “react un 
favorably” according to Arizona (1931 p. 457-458) ; 
is the theme of demands for 


sale of 


secretary 


Russian “forced labor” 
an embargo on Russian forest products from Cali 
fornia (1931 Res c 68), Oregon (1931 p. 875-876) 
and Washington (1931 p. 508) Wisconsin 
(1931 p. 924-926) scores the discriminations of the 
“Hawley manufacturers’ tariff bill.” 

Many memorials demands protection for spe 
cific products and while local interests determine 
the specific demand, there is a surprising lack of 
sectionalism in the demand for tariffs, embargoes 
and market control. Cotton producers now con 
sider federal intervention the proper form of pro- 
tection of state rights. Alabama (1931 No. 167) 
wants a prohibitive tariff to stop the use of jute in 
bags. Georgia (1931 p. 1056) and Texas (1931 Ist 
Ex p. 100-101 )protest marketing of surplus stocks 
of cotton held by the federal government. Arkansas 
(1931 Ex p. 27-29) and Texas (1932 3d Ex p. 133 
134) recommend legislation to prevent manipula 
tion of the stock market and Mississippi (1932 c 
350) requests large expenditures in efforts to ex 
tend the use of cotton 

An embargo on importation of grain is asked 
in Idaho (1931 p. 478-479) and Oregon (1931 p 
929); Oregon includes poultry, hides and butte 
Montana (1931 p. 624-626) proposes a tax on flour, 
the proceeds to be distributed to wheatgrowers, 
and Texas (1931 Ist Ex p. 100-101) protests mar 
keting of surplus wheat held by the _ federal 
farm loan board. Oregon (1931 p. 1915-916) wants 
an investigation of an alleged monopoly in the 
leather industry and Washington (1931 p. 509-512) 
urges placing of restrictions on Canadian shipping 
1426-1427) and 


) x \7 


Florida (1931 p Georgia (1931 p 
1091-1093) seek assistance from the federal farm 
loan board in the marketing of turpentine gum 


Tobacco interests seek rebate of federal tobacco 


taxes in North Carolina (1931 p. 777-779). and Wis 


consin (1931-1932 Ex p. 139-141) would have to 
bacco handled by cooperatives given a preferential 
rate. 

Beet sugar producers seek protection from 


Cuba’s efforts to secure a lower tariff rate by ship 
ping sugar in liquid form in memorials presented 
by Idaho (1931 p. 480-481) and Utah (1931 p. 295 


296). Vermont (1931 No. 264) demands restora 
tion of the former tariff rate on maple sugar. Cali 
fornia (1931 Res c 40) and Oregon (1931 p. 928) 
ask an increase in the tariff rate on dried eggs 
Wisconsin (1931 p. 947) on all butter, cheese and 
eggs. Alabama (1931 No. 168) declares for a pro 


and fats competing 
Oregon (1931 p 
her market for daf 


tective tariff on vegetable oils 
with cottonseed ] 


and peanut oil 


903, 919-920) wants security for 
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fodils, narcissus and maraschino cherri Nebras 
(1931 ¢ 174) demands a 100% increase in the t 


on corn 
Copper miners ask protective tariffs in Ari 
(1931 p. 460-456, 1931 Ex p- 838-91) and Tennesse 


(1931 2nd Ex p. 300-301). Pulpwood producers 


mand protection in Wisconsin (1931-1932 Ex 
132-133). California (1931 Res c 8), Kansas (193 
c 319), Montana (1931 p. 636-637), New Mexi 
(1931 p. 319-320), Oklahoma (1931 p. 389-390) 


Dakot 
pet 


Texas (1931 p. 894-895) demand, and North 
(1931 p. 563) protests, a protective tariff on 
leum products. 
The difficulties 
jurisdictions 
flicts than in the banking field 
628-629) demands that 
would permit national banks to establish brane 
in the state. Wisconsin (1931 p. 921-922 
insistent that ownership of national banks by hol 
ing companies be prohibited. California 
c 98) and Minnesota (1931 p. 625-627) keep ali 
the fight for the right of the states to tax natio1 


f adjustments of overlappi 


produce no more acrimonious co! 
Minnesot 1931 


no law be enacted wl 


banks. Jurisdiction over the air promises to be ; 
other fruitful source of trouble. Californi 19 
Res c 39) wants more power for the station tl 
which its department of agriculture functior 
movement to deprive Kansas of certain broadcast 
ing rights provokes the declaration (1931 ¢ 32 
that she “claims the sovereign right t OSS 
and enjoy the rights and privileges contemplate 
and hereby challenges the right or power 
the federal radio commission to modify, curtail 
interfere and will employ all the resources 
the state to protect its rights.” Oregon (1931 
921-922) demands exemption from an order lin 
ing the rights of its state-owned station. Interstat« 
commerce quarrels find expression in a_ protest 
against increased freight rates for fertilizers (Mis 
1932 c 346), a demand for an investigation of dis 
criminatory freight rates on petroleum produ 


(Mont. 1931 p. 628). Florida (1931 p. 1039) want 


toll bridges abolished on national highways. Cal 
fornia (1931 Res c 62) protests against prolong 
hours for persons employed in interstate commerce: 
Texas (1932 4th Ex p. 17) against abandonment 

a certain line of railroad. The question of juri 


1 in the tore 


dictional lines in taxing power, so mu¢ 


ground these days, is emphasized by Wisconsi1 
which makes, in its regular session (p. 922-923), a1 
repeats in its extra session (p. 122), a demand th: 
the principle of offset in the federal it et 
law be applied to income taxes. North Caroli 
(1931 p. 777-779) makes practically the same pr 
posal for commodity taxes. Wisco 1931 


932-933) urges legislation permitting the states t 
tax income on patents and copy rights 
Jurisdictional distempers are especially ac 

in the public land states. 
of the public lands to the states is carried on b 
\rizona (1931 p. 466-468), Colorado (1931 p. 829) 
and Montana (1931 p. 638-641). Ariz 
eloquent declaring that “the efforts of 
Washington bureaus have been directed to 
the lands and all the waters 


The agitation for release 


pecially 


more of 
and that l 
the people of Arizona that 
lands and all nationa 
the United Stat ithis 


more and 
the state” 
lic sentiment of 
public 





it is overwhelmins 





domain, reserved 


monuments owned by 
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adjusted 
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the depression generally through expansion of pur 
chasing power in Alabama (1931 No. 18), Arizona 
(1931 p. 469-470), California (1931 Res c 21), Colo 
rado (1931 p. 884-885), Illinois (1931 p. 924-925), 
Minnesota (1931 p. 624-625), Montana (1931 p. 617 
618), Nebraska (1931 c 175), Nevada (1931 p. 464 
465), North Carolina (1931 p. 780), North Dakota 
(1931 p. 564-565), Oklahoma (1931 p. 390-391, p 
393), Oregon (1931 p. 914-915), Rhode Island (1932 
Res No. 44), Tennessee (1931 p. 413, p. 421), Texas 
(1931 p. 892-893 ; 1932 3d Ex p. 125-126), Wisconsin 
(1931 p. 914-915; 1931-1932 Ex p. 125-126). Alaska 
(1931 p. 269-271) urges homestead grants to veter- 
ans, Kentucky (1932 ¢ 532) pensions to widows, 
and Wisconsin (1931 p. 946) remission of interest 
charges on bonus loans. Requests for location of 
veterans’ hospitals in the state were made by Idaho 
(1931 p. 473-474), Montana (1931 p. 618-619), Ne 
vada (1931 p. 464), Vermont (1931 No. 257) and 
Wyoming (1931 p. 243-244). Oregon (1931 p. 898 
899) wants a soldiers’ home established. The cam- 
paign for appropriations for travel pay to Spanish 
war veterans was carried on by California (1931 
Res c 31), Colorado (1931 p. 891-892), Oregon (1931 
p. 913) and Wyoming (1931 p. 248-249). The half 
century old pursuit of refund of state expenditures 
for the civil war was continued in California (1931 
Res c 14) and Oregon (1931 p. 879-880). 

M (1931 p. 641-642) and Oregon (1931 
p. 931-932) ask for grants from the public lands to 
support their building programs. Oklahoma (1931 
p. 391-392) wants more land for its agricultural 
college. Arizona (1931 p. 473-474) and Wisconsin 
(1931 p. 957-958) want more of the Indian lands 
for distribution to their citizens. Puerto Rico (1932 
p. 582) asks for a portion of a military reservation 
for a park. Demands for establishment of national 
parks and monuments are made by Colorado (1931 
p. 883), Georgia (1931 Ex p. 133-135), Idaho (1931 
p. 467-469), Illinois (1931 p. 924), Maryland (1931 
p. 1429-1431), New Jersey (1931 p. 1257), Okla- 
homa (1931 p. 387), Texas (1931 p. 884-885, p. 900- 
901). Arizona (1931 p. 470-472) wants a wild life 
experiment station and (p. 480-482) a game refuge 
for buffalo. Alaska (1931 p. 277) and Minnesota 
(1931 p. 633) want fur breeding stations. Wiscon 
sin (1931-1932 Ex p. 138-139) makes a plea for 
continuation of its forest products laboratory. 

The western reclamation projects seem to have 
been “financially embarrassed” during the bien- 
nium. The Thomas bill proposing a $5,000,000 ap 
propriation for the federal reclamation fund is en 
dorsed by Arizona (1931 p. 477-480), California 
(1931 Res c 38), Idaho (1931 p. 474-475), Nevada 
(1931 p 472). ¢ Jregon (1931 p. 917-918), Utah (1931 
p. 286). Enactment of the Glenn-Smith bill for re 
financing drainage districts is urged by Arkansas 
(1931 p. 1124-1125, 1931 Ex p. 29-30), California 
(1931 Res ¢ 15), Minnesota (1931 p. 621-622), Ne- 
vada (1931 p. 463), New Mexico (1931 p. 313), Ore- 
gon (1931 p. 927), Utah (1931 p. 289), Washington 
(1931 p. 506). Oklahoma (1931 p. 394-395) de- 
mands restoration of certain homestead fees to be 
expended for irrigation. 

Various flood control projects brought forth 
memorials from Alabama (1931 No. 182), Arizona 
(1931 p. 458-460), Idaho (1931 p. 483-484), Indiana 
(1931 ¢ 186). Kentucky (1932 ¢ 520), Montana (1931 
p. 624, p. 642-546), Nebraska (1931 ¢ 93, ¢ 188), 


ontana 
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New Mexico (1931 p. 315, p. 320-321) 
of Muscle Shoals was the 
No. 3, No. 90, No. 331) 
Tennessee (1931 p. 526-528), 
918-919). 

Rivers and harbors 
be an incessant demand 
foot channel from Rome, Ga., to the Gulf of Mex- 
ico 1s requested in Alabama (1931 No. 17). Minne 
sota (1931 p. 637-638) makes a similar demand for 
the upper Mississippi. Florida (1931 p. 1020-1022) 
urges a “cross-Florida” canal. Idaho (1931 p. 481- 


Operation 
\labama (1931 
(1931 ¢ 197), 
(1931 p 


subject of 
Nebraska 
Wisconsin 


ments continue to 
The dredging of a nine 


ImMprove 


483) and Oregon (1931 930-931) want the nav 
igable channels of the Snake and Willamette ex 


tended. Nebraska (1931 c 185) wants the channel 
of the Missouri improved between Kansas City and 
Sioux City. New Jersey’s request for a canal 
across the state (1931 p. 1272-1273) is repeated in 


1932 p. 612-613. Oregon is concerned over the 
projects of the Umatilla Rapids (1931 p. 910-911) 
925-926). Attempts to 
Lawrence water 
olorado (1931 p. 875-876), 


North Dakota (1931 p 


and Rogue River (1931 p 
speed up negotiations on the St 
way treaty are made by ( 
Montana (1931 p. 632-634), 


559-561), Wisconsin (1931 p. 920-921; 1931-1932 Ex 
p. 119), Wyoming (1931 247) 

Federal funds for roads is not a dead issue. 
Hawaii (1931 p. 549), Montana (1931 p. 620), Ne- 


CURRENT LEGAL LITERATURE 


A Department Devoted to Recent 


the Current 


Among Recent Books 


RITINGS (JURIDICAL AND OTHER 
WISE) ON THE JUDICIAL FUNCTION 
Selected by Joseph C. Hutcheson, Jr., United 


States Circuit Court, Fifth Circuit, with the assistance 
of Mitchell Franklin, Professor of Law. Tulane Uni 


versity. Prepared for the exclusive use of students in 
Northwestern University School of Law—Summer 
Session 1932. 1932. Pp. ix, 349.—That a distin 


guished jurist should essay the role of teacher of law 
is, of course, not unusual in the history of this coun 
try. Nevertheless, for a judge to attack that most 
difficult subject, Jurisprudence, and to do so by jump 
ing to the foremost advanced legal 
thinkers—the unusual. Judge 
Hutcheson has attempted a difficult task and one must 
honor him for his pioneering efforts 

As is well known, the Judge possesses a vivid and 


ranks of those 


realists—is indeed 


original style and he has explained most delightfully 


how he came to accept the teaching engagement. In 
his article “The Worm lurns, or A Judge Tries Teach 
ing”! he describes the mental rocess by which he 
turned from being a defender of the jurists and a critic 


1 Re 





Books in Law and Neighboring Fields and to Bri 
Mention of Interesting and Significant Contributions Appearing in 
Legal Periodicals 











braska (1931 c 168) Nevada (1931 
Washington (1931 p. 508-509) make liv 
for more. 

Memorializing Congress seems to be 
ing-away process. Nebraska (1931 c 
consin (1931 p. 916-917) furnished the | 
in the steady stream that wore away ré¢ 
the “lame duck amendment.” Louisiana (1932 
241), New Jersey (1932 p. 609-610), Rhode Is 
(1931 Res No. 13; 1932 Res No. 141 and No. 14 } 
Tennessee (1931 p. 486-487), Wisconsin (193 
927, 929-930, 930-931, 958-959) both si 
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voice 
closing the debate as to submission of prohil : 
modification and repeal. Vermont (1931 No. 27 4 
may be airing a lost cause in protesting red i 
in her congressional representation but it is a1 
one’s guess as to which of the causes pl 





the states in their memorials will persist ( i 
fruit. The conferences and reports on o 
of federal and state tax systems that have occupi & 
the front of the stage lately have their backer: § 
in memorials poured into Congress since the ’ 
war urging that a line of di-ision be drawn. 7 
old demand for refund of the 1866-1868 cotton tax 
which has been agitated through memorials 
Congress since civil war days, seems slowly 
ing its way to success 

4 
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, ‘ 

of the pedantic professors to showing udges | : 

utterly confused function with method, method w j 

function, and misused both.” Then “all those vices BY 
opinion which I had heard so much teacher talk al 


but rarely seen, | now saw quite clearly, and with 
energy and acerbity overmatched by non 
and picked to pieces decisions and deciders. Well, 
not? I had taken the king’s shilling and put his re 
coat on. It was right that I should be the king’s man 
In fact he explained what now appears as the su 
of his course in his address last year before the 
ican Law Institute, reprinted as “Lawyer’s Law an 
the Little Small Dice.” ? It is therefore 

that the present volume starts with his favorite 
tion from Rabelais, wherein is shown how old 
sridlegoose was affirmed in all of tl 


not surprising 
quota 
Judge 
2,309 appeals 





from his decisions, because of the justice of the judg 
ments reached by use of “‘my little, small dice, afte 
the customary manner of your other worships.” And 
it closes with another of the judge’s favorites, that fa 
tale of Hans Anderson entitled “The Emperor’s New 
Coat,” wherein the Emperor, having been swindled | 
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5 weave » thinking he had on beautiful 
7 had nothing on, even though 
SUS] s nudity, faces it out to the 
soes on with the procession, his chamberlains 
¢ his train “that was not there at all.” 
pre gress from the little, small dice to the 
’s clothe were after all non-existent 
n the Empet mind, seems a fair representa- 
the teac ich Judge Hutcheson had in 
is the ultimate ctive of his course. The first 
the materia sists of quotations on the na- 
law and various attitudes to it from Jhering, 
( arter, tuTa lolmes Wigmore, and others, 
with exc howing the current controversy 
e realists e second part 1S a collection of 
sort the greater number from the 
Court « the United States—dealing with 
utters as 1 tion of courts, the nature of 
Of ise of statutory presumptions 
like It hcult, without knowing how the 
ils were us¢ iss, to understand just the de- 
progressiot thought \pparently the intent 
veve | sent generally points of view 
en ire ot what judges have done to it, 
t formal ent of the subject other than 
with some tail the element of chance inherent 
r 
udge Hutch nsights are famous—what bet 
‘ pt g opinion to satisfy both sides 
reference to “be wordling his 
On magine these points being used 
ssrool , telling effect Yet, interesting 
| the mat ; which he has found useful, | 
considera uck Che little, small dice and 
retense to p nudity are necessities of judge 
lawyer. | s not the whole story. Along 
ial judicial ths, asserted and at least some- 
followe udges, are the aids afforded by 
method t whole process of picking the 
oy which in tut nvolves rejecting one precedent 
wing another [Then such uses as the judge 
inductior leduction or both—for occasion- 
1e does act reasoning animal—might well be 
ted Phe tor has used some of this material, 
selections the writings of Morris Cohen, 
seem to 1 referable to the long extract from 
“From t ysical to the Social Sciences” 
aterial fror Valter W. Cook and others is miss- 
while actua ples in the law are not indicated. 
ll the news rch for the development of facts 
nic and life, and the bringing of them 
the law, su leserve some notice. I suspect 
ind other tters received discussion in the class- 
but I se ecognition of them in this book 
t seems [to 1 they deserve 
Then again the ethod of presenting in one sec- 
elections f1 uuthors and in another various 
es seems dry a nreal, both as a manner of presen- 
is well as f1 the standpoint of the materials 
n. Will not the matter seem more alive if specific 
nces are ¢ This can be done by noting the 
history of s ted doctrines in the law. Unfortu- 
this may to take us too far, for almost 
aw cout present many such special in- 
es. But again that is one way of teaching judicial 
A Pou The ¢ r a Realist Juris 
i4 Hi f K. N. Liewellyn, Some 
ig ig t Intu tive The Function 
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method—in every course; though, as Judge Hutche- 
son s original efforts indicate it is not the sole method. 
CHARLEs E. CLARK. 
Yale School of Law 


The International Joint Commission Between the 
United States of America and the Dominion of Can- 
ada, by Joseph Chirakakaran Chacko. 1932. New 
York ; Columbia University Press. Pp. 431.—The In- 
ternational Joint Commission between the United States 
and Canada, which was provided for in the “Boundary 
Waters Treaty of 1909” and set up in 1911, is one of 
the most successful international bodies in existence, 
and is often pointed to with pride by politicians in both 
countries and cited as a model for other countries by 
such distinguished statesmen as Lord Curzon and M 
griand. As a matter of fact its success has probably 
been due to the wide open spaces which exist in North 
America and which enable the two countries to expand 
and develop, without interference with each other, and 
to the fact that the issues before the commission have 
been almost entirely concerned with boundary waters 
and have not involved any questions of an emotional 
character. 

It has often been suggested that the commission 
has the authority to deal with all kinds of issues, and 
article X of the treaty is open to this interpretation. 
Sut Mr. Chacko is probably correct in arguing that 
from the general tenor of the treaty itself, and from the 
practice of the commission in the past, it is limited in 
its jurisdiction to boundary waters. This is borne out 
by the fact that the members of the commission have 
not always been men to whom the governments in ques- 
tion would entrust the settlement of major issues. 

The book is a comprehensive treatment of the com- 
mission and its work. It is prefaced by a map and a 
series of notes indicating the areas in which disputes 
have arisen or are likely to arise. It relates the history 
of the boundary waters and the creation of the com- 
mission and then goes on to discuss its judicial, ad- 
ministrative and investigative powers. The large por- 
tion of it is given to a condensation of the pleadings 
before the commission, a resumé of its decisions and a 
discussion of its work. 

The passage, page 22, in which it is stated that 
“the rules of international law imposed upon the United 
States no duty to deny to its inhabitants the use of the 
water of that part of the Rio Grande lying wholly 
within the United States, although such use resulted 
in reducing the volume of water in the river below the 
point where it ceased to be entirely within the United 
States, the supposition of the existence of such a duty 
being inconsistent with the sovereign jurisdiction of the 
United States over the national domain,” cited with 
approval, by the author, can hardly be taken as an 
accurate statement of the international law involved. 
The distinction between “right” and “privilege” of 
navigation on the River St. Lawrence 1s interesting 
and apt at the present time, as is the interpretation 
given to “forever” (pages 58 et seq.). 

The interpretation of “temporary diversion” put 
forward by the American counsel in the St. Croix 
River case (page 99) is most ingenious but was not 
concurred in by the commission. The law applied by 
the commission and the procedure adopted are indi- 
cated on pages 158 and 336, and seem to be reasonably 
satisfactory. 

The book includes a number of interesting ap- 
pendices, an excellent bibliography, and a useful index, 
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and is indispensable to any one interested in the polit 
ical relations of Canada and the United States. 
NoRMAN McIKKENz1I 


University of Yoronto 


The Voice of Young America, by James H. R 
Cromwell. 1933. New York: Charles Scribner’s 
Sons. Pp. x, 186.—In spite of its deceptively gay 


cover and its brevity, an unusual amount of thinking 
has gone into this little book. By the author’s confes 
sion it is a result his le after the crash of 
1929 to find out what caused this great economic crisis 
It represents his “apprehension at the selfish, stupid, 
and suicidal policies of our so-called leaders” and his 
desire to point out what he considers certain alarming 
facts about our country and what we might do to save 
ourselves from ruin. It is likewise, confessedly, the 
attempt of an amateur to outline the “outstanding evils 
and errors which affect our country The author is 
not a seedy, soap-box proletarian, for he grew up 
within the charmed circle of the House of Morgan, car 
ried through certain big financial operations in the au- 
tomobile industry, was caught in the collapse of the 
Florida land boom, and is vice-president of an auto 
mobile company in Cleveland. His diagnosis and sug 
gested remedies take on an added importance as indi 
cating perhaps a new direction of a wind blowing 
through the minds of contemporary financial leaders 

Mr. Cromwell’s chief béftes noirs seem to be out 
antiquated American constitution, our system of taxa 
tion, our clumsy jurisprudence, our tariff policy, pro 
hibition, socialism, and the taboo upon contraception 
He is not content to set down certain facts and criti 
cisms but has thought through his analyses and in every 
case suggests certain definite reforms, thirty-four of 
them to be exact. Not all are of equal significance. His 
major proposals include the adoption of parliamentary 
government for the United States ; to compensate chief 
executives and elected of the 
more adequately ; to reduce veterans’ relief expenses to 
absolute essentials; to terminate the present tendency 
towards federal paternalism; to expose the fallacy of 
directly relieving unemployment by expenditures on 
public works ; to prohibit the issuance of any more tax 
exempt securities ; to permit the states to utilize income 
taxes but to limit federal revenue to indirect taxes; to 
adopt an actual federal budget fashioned after the 
British system; to repeal the Eighteenth Amendment 
and to substitute the Canadian or Swedish system of 
liquor control; to create a national police force; to 
abolish popular election of the State judiciary; to re 
duce tariffs and eventually to abolish all national tariffs ; 
to declare a blanket moratorium on all international 
debts; to establish a commercial and military alliance 
with the British Empire; to abolish all state banks; to 
abolish all underwriting agencies affiliated with or con 
trolled by national banks; to create a general fund to 
guarantee payment to depositors in the event of the 
failure of 


any member bank in the proposed banking 
system controlled by the Federal Reserve Board; 


of struggie 


representatives nation 


to 
inflate currency until the dollar is brought to a level of 
its average purchasing power over the last ten years: 
to create a national system of Federal unemployment 
offices and to establish compulsory Federal unemploy 
ment insurance ; to recognize Soviet Russia; to inaugu 
rate governmental ownership of transportation and 
public utilities; to establish clinics for the sterilization 
of the unfit 

This program of reforms is avowedly provocative 
Concerning most of them there will probably be more 





than polite disagreement 
certain prejudices of 
given careful attention, for they 
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al pro re Only recently has English 
procedure veered strongly in the direction of 
iblic official prosecutor. In actual practice, how 
he great ma of important criminal cases in 
re ( { either by the police or the di- 

of pu prosecutions. Of even greater signifi- 
he tendet Parliament recently to enlarge 
wers of summary jurisdiction to hear 
determine i table offenses, which the author 

s as “doubtless the most important development 
idministration of English criminal justice during 


[which] has resulted in the 





escence of the jury, speedier trials, a material sav- 
4 public expens nd an elimination of undesirable 
tv in certalit pes of cases.” 
] ‘fessor | loes not argue for the trans 
} f the Eng system to American soil. He 
zt he 4 ties and apparent gaps or con 
n the English system; yet he observes that 
ire ita tances of political institutions 
derive what r utility they possess not from 
ymmett erfection of their mechanism but 
heir emp adaptation to the temper and 
is of the people who use them.” For this reason 
vn systen nfluenced in part by the continental 
yf inquisitor temper and the use of the pub- 
secutor, must work out its own logic. In that 
ess, therefore, it will be well to keep in mind that 
glish sy certain difficulties as well as 
tues \ go offenses go unprosecuted be- 
se of the unv ness or inability of the injured 
S to it expense of instituting criminal 
i edings, sin¢ recovery of costs is not abso 
; sure possible also that public prosecu- 
; ight be more skilled and competent than the 
vate trial co el used in certain English cases. 
vertheless the English system has built up a highly 
ned and .emarkably efficient police force, judges 
clerks of ex nal capacity and integrity, with 
onishit 1 from political influence. It 
is to functi vith speed, flexibility, and a trial 
a «edure distinguished by order, dignity, urbanity and 
itch, high professional standards, little attempt 
onceal releva lence, absence of dilatory tactics, 
watory references to the accused or witnesses, lack 
g, very little wrangling among coun- 
Hence it w e well if many of our judges 
state's attor ould be given a sabbatical to 
: sland. | ence of that utopian possibility the 
best thing 1 of them would be to familiarize 
nselves wit rofessor Howard's notable mono 
' 
ne an riminal Law in the United States 
Harry Best 30. New York: Macmillan Com- 
’ Pp. x 615.—This volume is primarily an 
ementary text aimed chiefly at students or citizens 
: ho lack acquaintance with American conditions. It 
: fers but slim fare to the lawyer or the criminology 
pert, for it is limited in its scope, its statistics are 
geing rapidly ls no new facts and provides little 
vance in the organization of knowledge. A single 
apter on Poss Improvements in Criminal Proce- 
; ire may be construed as of some service to the crim- 
i lawyer or judge In it the author argues for bet- 
| and fuller records as to crime; better means of 
: ial ident n and detection : better codification 
minal eher levels of poli e administration ; 
: 
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greater efficiency in the office of public prosecutor ; use 
of the public defender ; reduction in the advantages of 
the accused over the prosecution; reform in the Grand 
Jury and in jury trial; possible abolition of the coron- 
er’s office; introduction of public mental clinics; re- 
organization of the courts, and their enlarged powers 
at trial proceedings. 

The author has invested an enormous amount of 
labor in building up this text book. It is limited by 
its lack of footnote references or sources, but its pri- 
mary misfortune is to have been issued before the 
Wickersham Commission had reported or President 
Hoover's Research Committee had issued its monu- 
mental report and supporting monographs on social 
trends 

Artuur J. Topp, 

Northwestern University. 


Selden Society: Select Cases Concerning the Law 
Merchant, A. D. 1251-1779. By Hubert Hall. 1932. Lon- 
don: Bernard Quaritch, 11 Grafton St., W. Pp 
Ixxxvii, 267.—This is Vol. 49, the latest, but it is to be 
hoped, not the last of the interesting publications of the 
Selden Society, dealing with the Law and its admin 
istration in olden times in England. 

It is mainly occupied with the very curious laws 
relating to the Jews, and, later, to merchants, domestic 
or foreign, who came under regulations net wholly un 
like those applicable to the Jew. 

It is well known that King Richard I took the 
trading and money-lending Jews under his protection 
(?) and made them contribute to his revenue for the 
privilege of having their debts secured, by making 
them debts to the King himself. Accordingly, we 
have an action at the suit of the King, 1282, for a debt 
“of Jacob the condemned Jew of Oxford,” in prison 
for clipping coin; another for “the debt of Samuel of 
Nottingham, the Jew converted to the Christian faith.” 
1284. In this year “six good and lawful men [of 
Hereford] and six lawful Jews of the city of Here 
ford,” being “Christians and Jewish chirographers,” 
were to try a between one Miles 
Hachar’ and a “condemned Jew,” but some did not 
come; and so the case went to Bristol to be tried by 
“six lawful Jews of Bristol together with the 
other recognitors., . 

Many curious complaints are made. One litigant 
complains, 1290, that he was brought before the Jus- 
tices Itinerant “in irons and shorn like a prisoner, and 
in fear of death he made” the recognizance sued on. A 
former Sheriff of Yorkshire was “accosted as to why” 
he had taken an alleged debtor “and put him in the bot- 
tom of the gaol, in irons, between robbers, next to a 
dead man whom” he and his abettors “had mur 
dered in the same prison.” This Sheriff, Gerard Sal 
vayn, was a notorious and continual offender; but the 
Jury mulcted him £40 for his escapade. Luke Ger- 
ard of Banbury was another rascal. He forged the 
King’s seal, a “statute” for £1,000, and was kept in 
the Marshalsea without trial for years, till the succeed- 
ing King, Edward III, pardoned him on condition 
“that he do set out in Our service against the Scots, 
Our enemies and rebels, to repress their malice with 
the help of God.”—Good beer of standard strength was 
in 1452, 40 shillings for 204 gallons, about 2% pence a 
gallon; and a lady was in 1437 ordered “to keep the 
fuller named, till “the next Wednesday 


summoned case 


peace” to a 
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coming.” Henry VIII, the much-married King, was 
by 1537, inter alia, “on Earth, Supreme Head of the 
English Church.” No practitioner will be able to utilize 
what he may learn from this work, by making money 


out of it; but no one can read it without being ent 
tained. 
WILLIAM RENWICK R 
Osgoode Hall, Toronto 
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OF RESTRAINT UPON REMARRIAGE 


AFTER DIVORCE 


ee Types Restriction Represented in American Legislation on Subject — Historical 
Background of Restraint Upon Remarriage of Offending Party in Divorce Proceeding— 
(merit Prohibition Apparently Evolved from Parliamentary Bills of Divorce 
Granting Innocent Party Leave to Remarry—Practical Operation 


of Such Restrictions 


By Ciirron FAIRCHILD WEIDLICH 
Member of the New York and Connecticut Bars 


rATUTOI!I trictions upon the re-marriage 
f divorcee yns exist in about three-fourths 


the \l I in states and territories.’ In 
: h parties to a divorce a vinculo 
moni are restrained from re-marriage with 
| s e device of the interlocutory 
becree [he interval of time elapsing between 
the interlocutory and final decrees is in 
prevent f hasty divorce and is designed 
permit reco! tion after the contest or hear- 
In other es where but one judgment is 
lered, bot irties are by statute incapable of 
marriage wit thers for a specified period of 
e follow ng the entry of the decree This is 
er me making allowance for a change 
1 and the resumption of the marital relation- 

the litigants 
\ ty] statutory restriction cannot be 
have been enacted for such a beneficent pur- 
e as the pos e reconciliation of the parties. 
form of restraint, found in fourteen states, is 
sed solely upon the divorced defendant and 


be illustrated by a New York statute of 1813: 


“But it shall not be lawful for the defendant who may be 
nvicted of a t arry again until the complainant 
be actually Laws of New York, Vol. 2, p. 198, 
V.) 
lhe law of New York now allows the wrong- 

re-mart uring the lifetime of the former 

ise upon st ring the permission of the court 
en more t ree years have elapsed since the 
decree rce was rendered . But if, his 
ife -, a man divorced in New York in 

Y tor his nduct should there take a new 

fe in 1933 it the court’s sanction, the mar- 
ize would be d. The issue, if any, would be 
citimate husband, convicted, would be 

igat [hus, it is apparent, the restric- 


a penalty imposed upon the offending hus- 
a iolation may bring in its wake 
us consequences. Not all states attach such 
ere penalties to the proscribed re-marriage and 
ne cessarily fol- 


suggested sequences do 

vhere su re-marriage 1s not declared void 
statute 

Similar | bitions directed against the 
ced de e 1 divers sections of 
t Sa ( st. Florida. I s, Kentucky, Maine, Mary 
Missour M t Ne a. New Hampshire, New Mexico, North 
ar Oo tatior n the right of re-marriagre. 
a, allowiz ! vorce it V e, has no law pertaining 
x But : stat ‘ rohit re-marriage of 


the United States. West of the Mississippi only 
Louisiana and the Dakotas have adopted this 
method of punishing matrimonial wrongdoers. 
Kast of the Mississippi like laws are found in Penn 
sylvania, Alabama and Virginia. Vermont and 
Massachusetts alone of the New England states 
have similar statutes.° 

Nevada, consistent with its policy of facile 
divorce, raises no barrier whatever to rapid mar- 
riage after divorce. Nor does Connecticut. This 
lack of restriction is mentioned so as to point the 
differences in the legislation, which falls into three 
main classes: (a) Restrictions affecting re-mar- 
riage by both parties, (b) prohibitions upon the 
wrongdoer’s re-marriage and (c) no restraint upon 
either party’s re-marriage. 

Outside these three categories are the unique 
Indiana statute, which makes it unlawful for the 
divorced plaintiff (but not the defendant!) to 
marry again within two years after judgment, and 
the Louisiana statute prohibiting the wife’s re- 
marriage in every case for ten months.* 

II. 

One may ask how the American states orig- 
inally obtained the idea that the offending party to 
a divorce, once the marital bond is severed, shall 
not freely wed a person of his second choice? The 
custom in our state legislatures of patterning many 
of their laws upon those of other states undoubtedly 
accounts for the spread of the notion in statutory 
form. Therefore in seeking the source we must 
first examine the early American statutes. 

Among these, one passed in Massachusetts in 
1785 provided that only the innocent party to the 
divorce suit might marry again. Likewise Con- 
necticut by 1796 permitted none other than the 
aggrieved party to “marry or be married again.” 
New York’s first divorce law, enacted in 1787 dur- 
ing the administration of Governor George Clinton, 
read in part:’ 

“  . . it shall not be lawful for the party convicted of 
adultery to re-marry any person whatsoever; and that every 


8. La. Civ. Code, Art. 161; N. Dak., Comp. Laws, 1918, sec. 4879; 
S. Dak., Comp. Laws, 1929, secs. 136, 158 The North Dakota law 
leaves to the court's discretion whether either or both parties may 
re-marry 

4. Penn., Purdon’s Stat., T. 23, sec, 92; Alabama, Code 1928, sec. 
7410; Virginia, Code 1930, sec. 5114. See also Miss., Code 1930, sex 
1442: Georgia, Code 1926, secs. 2063-2969; Tenn., Michie’s Code 1932, 
sec, 8452; Dist. of Col., 1920, T. 14, sec. 68; W. Va., Code 1932, 
sec. 4722; Mich., Comp. L. 1929, sec. 12765. 

5. Vermont, Pub. Acts of 1925, No. 53; Mass., Gen. Laws, 1922, 
Chap. 208, sec. 2 
6 Burns Ann. Ind. Stat. 1926, Vol. 1, sec. 1116; La. Civ. Code, 
Art. 137 

7. Greenleaf’s Laws of N. Y., Vol. 1, Chap. 69, pp. 428-9; Conn., 
Rev. of 1796, p. 145; Mass., Stat. of 1784, c. 40, sec. 2 






























































such re-marriage shall be null and void; but that the other 
party may make and complete another marriage, in like man- 
ner as if the party convicted was actually dead 

Notwithstanding the dissolution of the mat 
riage relationship by divorce, prior to 1800 the legis 
lators of Massachusetts, New York and Connecti 
cut deemed it necessary to give the tmnocent party 
express right to enter into another marriage. Ob- 
viously such permission was superfluous if the final 
judgment of divorce put an end to the marriage 
status. 

After American 
during the forepart of the 19th century, divorces 
were commonly granted in specific cases by the 
state legislatures, English procedure 
of parliamentary divorce. was not until 
1857 that England created courts empowered to 
grant divorces matrimoni, the original 
American statutes prohibiting guilty parties from 
re-marrying had no counterpart in [énglish statu 
tory law. Long after Henry VIII succeeded in 
breaking the chains of matrimony between himsel! 
and Queen Catherine, Anne Boleyn’s predecessor, 
absolute divorce in England was not countenanced 
by Court or Church. True, the ecclesiastical courts 
in certain cases where adultery was proved granted 
divorces a mensa et thoro, but this legalized separa 
tion did not in any manner affect the marital status 
of the parties for purpose of re-marriage.* 

In spite of the injunction, “What God hath 
joined together, let no man put asunder,” it be 
came the custom in England for Parliament to al- 
low absolute divorce by private act. The precedent 
is said to have been established by the Marquis of 
Northampton in 1552, during the reign of Edward 
V1.2 By the ecclesiastical court the Marquis was 
given a divorce a mensa et thoro on the ground of 
his wife’s infidelity. Then a doubt arose, since the 
late King Henry VIII had denied the authority of 
Rome, whether or not the nobleman’s limited 
divorce was also absolute according to the Bible. 
Northampton argued that the canonical law no 
longer controlled, that the ecclesiastical divorce for 
adultery permitted his re-marriage and that mere 
separation “led to temptation and the like.” To 
solve the nice point whether the Marchioness was 
still a wife a commission of ten divines, including 
Archbishop Cranmer, was appointed. The decision 
of Cranmer and his colleagues was not speedily 
given and, in the meantime, the impatient Marquis 
re-married. Upon learning of this development the 
commission required Northampton to separate from 
his second wife pending its determination. It 
finally ruled in his favor. 

Perhaps to forestall any claim that the com 
mission lacked jurisdiction, Northampton later ap- 
plied to Parliament and obtained a private act 
validating the divorce “by the law of God.” The 
labors of the court, the commission and Parliament 
soon came to naught, however, for with Queen 
Mary’s accession to the throne a special act was 
put through Parliament which annulled the second 


independence was won and 


follow ing the 


Since it 


a vinculo 





8 Shelford, citing Salk. 38, states that for a part of Elizabeth's 
reign re-marriage after limited divorce was apparently sanctioned by 
usage The practice received approval of the Church of England 
which, notwithstanding the Reformation, retained jurisdiction of matri 
monial cases. However, Foljamb’s case decided anno 44 Elizabeth in 
the Star Chamber changed the opinion that re-marriage following limited 
divorce for adultery was legal Marriage and Divorce (1841) p. 874 

9 Shelford, op. cit. supra, pp. 373-4; 4 Reeves’ Hist. of Law, 


549 Cf. Howard, Hist f Matrimonial Inst., Vol. 2, p. 80 
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marriage upon the ground the divorce had bee 
unlawfully obtained. 

Not until 1670, 
vorced, did Parliament 
stoutly held after the Reformation was the concey 


deRoos wa 


I ord 


allow 


when 
another divorce 
tion that marriage was indissolubl Subsequent 
divorces by private act in England were given w 
enough frequency to cause definite procedural ru 
to be formulated. 
Wuhams v. Oates,'® 
in 1845, throws further light upon the right of 
marriage following English parliamentary divor« 
In the opinion in that case reference was made 
the English bill of divorce, which “is usually 
marriage dissolved 
void to all intents and purposes ; 
authority to the injured party 
again, Recalling the phraseology of the fir 
American statutes which gave the innocent spou 
the “right” to re-marry 
logically spring from the decree without statuto 
permission therefor—the recurrence of the idea t! 
such authority should be granted is significant and 
indicates that our early lawmakers were influence 
by the clause contained in English private bills. 
Consistent with this hypothesis is the Massa 
chusetts act of 1785, which conferred the right 


decided in North Carol 


y drav 
to declare the and ma 


sO as 


but super-addi 


alone to mart 


a privilege which shou 


re-marriage “unless such person is the guilty cau 


of such divorce.” And in North Carolina a la 
of 1814 provided that the “innocent party shall b 
at liberty to marry again.” But in 1827 Nort 


Carolina amended the prior act to prohibit tl 
marrying again." -W 
1787 also forbade t 
inference is that t 


conterre 


offending party from “ever” 
have seen that New York in 
libelee’s re-marriage. The 
parliamentary “right” of 
upon the innocent party was incorporated in th 
first American statutes to which was added the ex 
pressed taboo against re-marriage by the party 
fault.** 

Against the statute which in 
authorized the guiltless party to re-enter the matt 
monial state, the contention was made that if ther 
by the divorced libelee was legally prevented fro 
re-marriage, the legislature should have said so « 
plicitly—rather than by implication Che argu 
ment gained force from the fact that the implie 
prohibition was generally contained in a statute 
which was deemed a penal statute and therefor: 
subject to strict construction in favor of the allege 
wrongdoer. Not unlikely the whicl 
impliedly prohibited defendant’s re-marriage wer« 
amended to obviate the charge of uncertainty 
their application to that party. 


ITT. 


The theory advanced, that our statutory pro 
hibitions against defendant’s re-marriage were pet 
versions of the permission to re-marry found in the 
English special acts, does not fit the Louisiana law 
which made it unlawful for the fault t 
marry the co-respondent named in the bill of com 
That is, divorce gives liberty of re-marriag« 


re-mMar©&rriage 


terms mere! 


acts 


original 


one at 


plaint. 
to the guilty party but not the license to wed tl 


10. 27 N. C. 585 

11. Laws of N. C. (1821) Il, 1204; Acts of 1827-28 

12. An exception must be noted \ Vermor statute fae 
(Rev f 1791, p. 50) provided explicitly that both parties t ne div 
might marry again But cf. Vermont's present law upra note 

13 Inhabitants of West Cambridge (1823), 1 Pick Mass o¢ 
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Napoleon contained a law 


is kind a1 the Louisiana statute was prob 
obtained from that source in 1827."* 
The Englis ut 1805 sought to enforce this 


tion by virtue of a standing 











er of the »f Lords applicable to parlia- 
iry d But in practice the order was 
egarded at llified.*® Scotland, on the other 
adopted it into law as early as 1600. Besides 
S nnsylvania and Tennessee have 
ites of this rt It seems more probable that 
of S or the standing order men- 
rather t the law of France, influenced 
legislature Pennsylvania and Tennessee in 
pas particular prohibitory law. In 
er e\ nded from the Romans."* 
Back all these laws assumed, there 
t ha 1 communal desire to punish 
rs ( ral code. But whatever motives 
red the first prohibitory statutes in America, 
gland to punish the offending party 
er assume rm of a legalistic prohibition 
the wrons ers re-marriage 
Xeeping in mind two issues in Lord North- 
's case dissolubility of marriage and 
f dis e right of the innocent party 
re-marry, it clear the canonists were then 
fly perplex to the unoffending party’s rights 
it respec has Parliament, since North- 
mn’s time restricted re-marriage by the 
ffe ing’ pa er final divorce As a result it 
ume establ at the end of the 18th century 
both parties were free to re-marry. Lord 
ckland in a debate upon a bill introduced by 
1 the House of Lords said :"" 
“It seems more t probable, that, in the earlier instances 
these (parliamentary) divorces, it was not supposed or ad 
| to, that the permission to contract a new marriage could 
to the adult: But the subsequent and long acquies- 


or at least 


mce seems to ha stablished such marriages, 
ntitled them to be estab ished if any doubt should arise re- 
p ng their validit (Italics ours.) 
Further contrast between the laws of England 
1 America afforded by the failure or refusal 
the English to make the offense of adultery a 
ony o1 misdemeanor, except under Cromwell. 
ut in several colonies adultery was punishable 
deatl Late co-existent with the prohibitive 
narriag¢ criminal statutes were enacted 
ch provide ter alia that the capital letter “A” 


e worn by, or be branded upon the foreheads of, 
of that crime 
disparity in penalties, civil and 
the potent influence of Puritan- 
Does it not also 
post-revolutionary lawmakers, 
ing marriage was a civil contract, 
rned the British permission to re-marry into a 
hibition against re-marriage and (in respect to 
e party at fault) thereby gave legal sanction to 


convicted a6 


rsons 
Possibly Su 

minal, bespeaks 
upon the nt 


roest that the 


state legislators 





lle assert 


he ecclesiastical doctrine they were intent on 
ving? The ironical note comes less from the 
ctical eff the restraint, which sustains mar- 
re on one side and ends it on the other, than 
n the apy nt genesis of the prohibition—out 
4 La Act 261 Ss Hernandez, 46 La 

MacQ Treatise on Parl. Divorce 509 

¢ Successior Hernandez, supra note 14 at 983 
? ‘obt I ] 5. p. 247. See comment by May, 

Eng. ed., pp. 170-173 
787 { 


nn., Rev. of 1796, p. 30 
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IV. 

As for the problems existing today by reason 
of the statutes discussed, one is far from academic. 
The reasoning that absolute divorce restores the 
single status of the parties seemingly saves the de 
fendant, who violates the prohibition within the 
divorce forum, from the charge of bigamy. 

However, in People v. Faber (92 N. Y. 146)"* 
the court held defendant guilty of bigamy in con 
tracting a second marriage inside New York during 
the life of his former wife and subsequent to a 
final decree of absolute divorce obtained by her in 
that state. The result reached was anomalous, for 
even though Faber had no other wife at the time 
he re-married, having been duly divorced, his con 
viction was affirmed. Although single, he was not 
unmarried for the purpose of wedlock with another 

In extenuation of the harshness of the Faber 
decision it appears that the court was powerless to 
give another interpretation to the statutes invoked. 
The bigamy statute of New York then provided 
that every person having a husband or wife living 
who should marry again was guilty of that offense. 
Among the cases excepted from its operation was 
one to the effect that “any person whose marriage 
shall have been dissolved for some cause other than 
adultery.” The cause specified being the sole 
ground for absolute divorce in New York, Faber’s 
re-marriage was bigamous. 

A violation by the divorced offender of the 
re-marriage prohibition is also bigamous or other- 
wise made punishable as a crime under statutes of 
Louisiana, Massachusetts, Michigan, Mississippi, 
South Dakota, Virginia, West Virginia and Ver 
mont.” 

V. 

Laws restricting the offender’s re-marriage, 
being commonly considered penal statutes, lack the 
power to reach beyond the borders of the enacting 
forum, unless expressly so provided.** Moreover, 
by the general rule in the conflicts of laws, a mar 
riage valid where celebrated is valid everywhere. 
Therefore, a re-marriage contracted without the 
divorce forum would not fall within the scope of a 
prohibition not directed against acts committed in 
other states. The majority of courts countenance 
and even approve of the law’s evasion by the ex 
pedient of marrying in another state. 

As early as 1823 the Massachusetts appellate 
court passed upon the validity of a marriage which 
took place in New Hampshire between a couple, 
one of whom had been previously divorced in 
Massachusetts for adultery and consequently de- 
nied the privilege of re-marriage. The second mar- 
riage was held good inasmuch as it was valid in 
New Hampshire where the ceremony was per 
formed and where no such restraint existed.** 

Three years later the Tennessee Supreme 
Court was asked to enforce a similar Kentucky 


19. (1883), cited In re Erlanger’s Estate, (1932) 259 N. Y 
Supp. 610, 622 nq - . 

20. La. Civ. Code, Art Mass. Gen. Laws, 1982, Ch. 272, 
sec, 15; Mich., Comp. L. 1929, sec. 12765; Miss., Code 1930, sec 
796; Vt. Pub. Acts of 1921, No. 82; Va., Code 1930, sec. 5114; W. Va 
Code 1982, Chap. 48, Art. 2, sec. 4722; S. Dak., Comp. Laws 1929, secs 
3860-3861 

21. Van Voorhis v. Brintnall, (1881) 86 N. Y. 18 

22. The Inhabitants of West Cambridge, supra note 18. Contra 
Heflinger v. Heflinger, (1923) 186 Va. 289, semble; Williams y. Oates, 
10: Pennegar v. State, (1889) 87 Tenn. 244; Stull’s Est., 


Pa. 625 


in 


161; 


supra note 
(1898) 183 
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statute, the prohibited re-marriage having occurred 
in Tennessee. Reluctantly the court ruled the 
statute had no extraterritorial force. Let us ex- 
amine the opinion in that case for the stated con 
sideration of policy underlying the restraint against 
re-marriage by the offending party.** At page 113, 
Judge Catron wrote of divorced defendants who, 
being unable to marry at home, would scamper to 
Tennessee “to impose themselves as adventurers 
upon the population of this state; which, in a few 
years, will run the hazard of becoming the re 
ceptacle of the refuse, proscribed and prostituted 
vagabonds, outcasts from a population of fifteen or 
twenty millions in our sister states. The wretch 
who, for an infamous crime, has been for years 
confined in a state and his wife divorced 
from him for this cause, may emigrate to the state 
of Tennessee, a single, free, and every way an un 
shackled man, with every privilege that the proud- 
est possess, and here marry in safety! whereas, had 
he done so a few south of an ideal 
boundary, death perhaps would have been the con- 
sequence of the act. If this is the law, (as I fear 
it 15) it needs amendment.” 

Putnam v. Putnam,”* a leading decided 
squarely that a resident of Massachusetts, con- 
demned by the law of that state to celibacy, could 
lawfully evade the prohibition by marrying in an 
other state. In that case the court was constrained 
to recognize as legal the marriage held in Connecti 
cut, even though the participants returned immedi 
ately after the wedding to Massachusetts, where 
they continued to reside. 

At present one divorced in New York may be 
notified by the decree that the defendant shall not 
re-marry during the lifetime of the plaintiff. The 
prohibition would be more accurate if it proscribed 
such re-marriage in New York, for if the defendant 
marries in New Jersey, when incompetent to marry 
in New York, the second marriage cannot be im 
peached in either state. 

The prohibitions against marriage having no 
extraterritorial effect in the absence of express pro- 
vision, the legislatures of a few states have sought 
to stop this gap. Laws were enacted making void 
the marriage of the offending divorced resident 
when contracted elsewhere with intent to evade 
the prohibition.*® For one so prohibited, a change 
of domicile might be for a legal re- 
marriage. 


pr son, 


yards north or 


case, 


necessary 
VI, 

As a matter of sound public policy, it would 
seem that a person against whom a divorce is de- 
creed should not arbitrarily be given the peculiar 
status of a single person disabled in law from re- 
marriage. Justification for the prohibition is not 
found in its historical background. If the sugges- 
tion made in Part II of this paper be right, the 
struggle in England over the dissolubility of mar- 
riage prompted Parliament, which lacked precedent 
for its bills of divorce, to grant the innocent party 
leave to re-marry. Apparently from that permis- 
sion was evolved the prohibition against 
re-marriage by the divorced libelee 

As for their practical operation, the opinions 

most courts show unmistakably that restrictions 


American 


23 Dickson v. Dickson's Heirs, 1 Yerg 
24. (1829) 8 Pick. 433 


25. See Wheelock v. Wheelock, (1 


for life or a period of years imposed 


defendant’s re are ineffectual 
such laws do not act as a deterrent to divorce si 


they are enforcible only upon dissolution of 


marriage 


marriage. Where evasion of a law is frankly « 
doned by the courts, there is rarely any public | 
y keeping it on the statute | 

This is so where the penalty imposed 
actual punishment upon the person inhil 


compelling him 


pose sery ed by 


re-marriage, beyond 
cases to find a home in another state. Inste 


Issue 


penalty may be visited upon the innocent 
after the offender’s death the right to in 
him might be bitterly contested. 

That these prohibitory laws tend to pron 


nerit 


litigation and make for uncertainty in th 
Defendant ha 
a second spouse on the high seas. 
decree of absolute divorce had been secu! 
him in New York. 


tion for divorce from bed and board o 


shown by a recent suit.*° 


The second wife bro igh 


} 


husband, who resisted her claim for separati 
alimony on the ground his second marri: 
been celebrated on 
York, where he w: 
from re-marrying without the court's 
this had never been obtained. His 
that the New York law governed 

The contention did not 
The New York Court of Appeals held that the la 
of the District of Columbia controlled, inasmuch 
the ship owners in question were domiciled in th 
District. 
law of the District before the court, it was 
to presume such law in nowise prohibited defen 


invalid, having 
sailing from New 


success 


meet wit 


There being no evidence of the statutory 
bound 
re-marriage. In reality an act of Congres 
the District then 
defendants from re-marriage! ’ 
the sake of clarity, the court was not called upon 
to decide whether or not the marriage would be 
recognized in New York when contrary to statute 
where the wedding took place.*’ 


ant’s 


in force in restrained divorced 


Unfortunately for 


250 N. Y. 313 

27. In Smith v. Woodworth 44 Barb. Cl 
Mass. divorce, the New York statute was applied 
in New York. Contra: Succession of Hernandez, supra 
v. Madrid, (1891) 83 Me. 205 


26 Fisher v. Fisher, (1929) 
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The contrast between the extremely exigu 
Bar Council as compared with the full-l 


Law 
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tical Society 


review of the year by the 
commented upon, and the wish has 
once that the Bar Council might 
worthy of the great branch of the Professi 
sents. Our American confréres easily outdo us in 
the annual meetings of that body are made the 
discussions of subjects of importance not only 
to the public who look for light and leading 
Profession on most weighty matters. Not only 
the Bar Association seek to interest its meml 
of law and policy, it seeks to interest them 
personality of those who take a leading part 
Bar Association Journa 
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SOUTH AMERICAN CURRENT PRACTICES 





Bolivia; Chile; Argentina 


By Gorpon IRELAND* 


BOLIVIA 


OLIVIA t economically, is nevertheless 
greatly preoccupied with her warlike problem with 
Paraguay in the Cl land} 


aco Boreal, and has little time 


nsideration of civil questions, certainly none 
e moment { lealing with long needed codal 
ocedural 1 rms. The Constitution is that 
October 28, 18 her twe'fth), with the official 
rmal incor ation of the Law of Oct. 3, 
0 d t lizacion provisions arising ia 
Referendut res Iting Laws of 1931, so that 
rinal 13° ticles have now become 147. The 
Code, thoug mewhat amended, dates from 
1830, and was then copied largely from the Code 
leor 1804. The Penal Code is of 1834, as 
led, and the Code of Commerce is from 1891. 
re has been d rce allowed since 1932: but the 
State supports the Catholic religion, under the Con- 
lat of 185] th constitutional permission for 

tree and ope! xercise of other faiths. 
The Senate of 16, two for each of the eight De- 
tments, is ¢ ted for six vears, renewable one- 
each two years; the Chamber of Deputies of 
0 members is ¢ ted for four vears, renewable one- 
lf each two vears. Congress meets, unless other- 
called in special session, on each August 6th, 
a sixty d ession, which may be extended to 
ety days, | ts own vote, on request of the 
ecutive. TI nstitutional capital is Sucre, but 
k of rails nections and general diffi- 
of access, t Executive and Legislative func- 
ns are exercised from La Paz, leaving in Sucre 
the Supreme Court, the National University 

1 the seat Archbishop 

The Supreme Court of nine members, elected 
en ve Congress, sits in a Civil and a 
nal sess four Magistrates each, with the 
sident, common to both, usually sitting on the 
| side. TI great delay in prosecuting civil 
tions, and difficulty in making effective any judg- 
ent ce ol ed, so that the lawyers as a rule 
ise extra-legal efforts to conciliate and adjust, 
never pos before resorting to the costly 
easures of actual litigation. The Universities, at 
Sucre, La P 1 Chuquisaca, have great difficulty 
prese ! ling students who can pay the 


ecessary fees in full in advance of each term, as 


uired ; e matriculation, especially in the 

Ities of I has fallen to a mere handful. The 

se is five rs, and the Doctor’s degree from 

School ad practice anywhere in the Re- 
Potosi, A 24, 1933 

series of articles | Mr. Ireland on South 

The pre s articles appeared in the 
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V. CHILE 


With the moderation born of enlightenment, 
Chile is living under only her second Constitu- 
tion, the present one of 1925 having replaced the 
first definitive one of 1833, as modified somewhat, 
however, in 1891 and 1923. The three powers are 
separated. The President is elected for six years, 
by direct suffrage. and is not eligible to succeed 
himself. He appoints a Cabinet of nine Ministers, 
and most of the administrative and judicial officials 
throughout the country, including the mayors of 
all the principal cities. A Senate of 45 members is 
elected for eight years, renewable one-half each 
quadrennium ; a Chamber of Deputies of 132 mem- 
bers is elected for four years. Congress meets in 
regular session on the 21st of May, but may be and 
frequently, of late years, is called in extraordinary 
session by the President. The Supreme Court, with 
civil, criminal, and up to the present time, admin- 
istrative appeal jurisdiction, is appointed by the 
President from a list of three names for each va- 
cancy, supplied him by the Court itself from the 
roster of superior judges, and of late the custom has 
been for the President to choose the first name on 
the list. There are eight appellate courts, sitting 
in the principal cities, and below them courts of 
first instance and local and municipal courts. 

The Civil Code, of 1885, was, when adopted, the 
most original and advanced of any in Latin Amer- 
ica, and has served as the model, in whole or in 
part, for many of those adopted since by the other 
Republics. It has been amended very little, and is 
now in need of some radical changes, to put it in 
accord with the Code of Civil Procedure of 1903 and 
the substantive legislation of more modern form 
which has been established around it. The Code of 
Commerce, of 1865, is also in need of moderniza- 
tion. The Penal Code of 1874 is working fairly 
well, with the aid of the Code of Criminal Proce- 
dure of 1907, but also requires to be revised some- 
what to meet present day problems; especially is 
there agitation at the moment for a change in that 
provision which now requires the same judge who 
draws up the summary instruction in all but petty 
crimes to preside when the case comes on for trial. 
There is a feeling that however fair he tries to be, 
he will necessarily be prejudiced against the ac- 
cused from the impressions he has gained during 
the previous ex parte investigation. 

Labor legislation of 1931 made some radical 
changes in the conditions and rights of the working 
classes, and is to be compared with similar legisla- 
tion of Uruguay, somewhat earlier. There is no 
divorce, but the Courts are very lenient in receiving 
and, if uncontested, approving annulment actions, 
finding it easy to support technical flaws in the or- 
iginal marriage formalities, such as application to 
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the wrong license clerk or subsequent registration 
in an incorrect district, according to the residence 
of the parties, and similar minutiae. Annulment 
leaves all children legitimate and capable of inher- 
iting, and the parties free to marry again, so that 
for practical purposes the results are the same as 
divorce. There is delay in procedure, especially in 
civil actions; but although the judges do sometimes 
hold up decisions, beyond the legal term, and plead 
press of work, if complaint is made, the general feel- 
ing seems to be, among important business men as 
well as the profession, that the fault lies in the in- 
terminable procrastination of the lawyers them- 
selves, and could be cured by a will to improve on 
their part, rather than by any attempt at further 
stringency in the Codes of Procedure. 

The law course in the Universities, following the 
high school Bachelorate, is five years; and when he 
has his Doctorate, the young lawyer has to pass a 
state examination admitting him to the title of Ad- 
vocate before he may practice for himself. He must 
further join the official Bar Association of the dis- 
trict in which he has his office, and that Association 
has the right to discipline him. As in other coun 
tries, however, the offenses have to be flagrant, to 
induce the brother attorneys to act; and there have 
been but two disciplinary cases in seven years in 
Santiago, the capital, with 700,000 inhabitants and 
an excessive proportion of lawyers. The annual 
meeting of the Santiago bar, in May, 1933, approved 
resolutions declaring of urgent necessity these reforms: 
(1) the modernization of the clerk’s offices in all 
courts in accordance with current business prac- 
tices, (2) reduction of the cost, especially to the 
poor client, of the administration of justice, (3) 
extermination of the open or concealed chicanery 
which infests the administration of justice and (4) 
radical reform in the system of taxes and dues upon 
the profession, to accord better with the propor- 
tionate earnings. 

Chile, May, 1933 


VI. ARGENTINA 


Argentina’s Constitutions have been modeled 
pretty closely upon that of the 
the present one, adopted Sept. 25, 1860, was 
amended by removing limitations upon the national 
budget on Sept. 12, 1866, and as to Congressioral rep- 
resentation and the number of Cabinet Ministers on 
March 15, 1898. The President is elected for six years, 
and is ineligible to succeed himself; the Senate of 30 
members is elected for nine years, renewable one-third 
each triennial, and the Chamber of Deputies of 158 
members is elected entire every four years. A Cabinet 
of eight ministers is responsible only to the Presi- 
dent, but its members may appear to answer questions 
on the floor of Congress. 

The Civil Code, based chiefly on the Code Na- 
poleon, was adopted in 1869; and the current Commer- 
cial Code, in 1890; both are implemented by a Code of 
Civil and Commercial Procedure which went into force 
in 1880, and accordingly is too recent for one, and 
antedates the other; but they seem to serve present 
needs fairly well. At least, there is no serious talk of 
general amendment or recodification, except a prelimi- 
nary draft being prepared of a new Civil Code. Years 
ago a Committee was appointed for the purpose; they 
entrusted the formulation to Dr. Juan Antonio Bibi- 
loni, who has unfortunately recently died, after pub- 
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lishing (1930-32) in seven extensive volumes his ide 
of how and where the Code ought to be reformed a: 
why; at the express request of the Committee, he w: 
preparing an articled draft of the Code in four Bool 
and had finished the First and part of the Second. 

is hoped that one or more of his colleagues or young: 
assistants can finish the actual drafting, in accordar 
with his plans as set forth in the expositionary v: 
umes; but then the project will be submitted to tl 
Executive, be sent by him to Congress, with or witho 
specific recommendations, and subjected to a long ai 
discursive study by Committees and probably in mai 
parts on the floor of both Houses, so that nothing ef 
fective is likely to come as a wholesale reform for 
long time. 

The Penal Code of 1921, which supplanted that « 
1887, is under fire; and a Committee of the Senate h 
just finished its definite draft of a law of reforms, wit 
the general tendency of stiffening penalties for tl 
more serious crimes, and reestablishing the death pe: 
alty for certain homicides, including some connected 
with kidnaping. The Code of Criminal Procedu: 
dates from 1888; and no use of the jury is known ex 
cept in the penal procedure of one or two of the Prov 
inces, and even in them Federal trials are before 
Judge alone, as in the rest of the Republic. Libera 
workmen’s compensation laws have been in effect sinc 
1916, and every government tends more or less will 
ingly to enact additional measures demanded by th: 
labor organizations, at the expense of private employ 
ers. A law liberalizing the status of women wa 
adopted in 1926; and while there is as yet no absolut 
divorce, the left parties are putting it in stronger an 
stronger terms in their successive statements of prit 
ciple, and there seems to be a general impression it i 
coming within ten years, although the clericals without 
regard to strict party lines have so far succeeded i 
keeping it from the floor of Congress. 

The court system includes a complete federal o1 
ganization throughout the country, trial courts of first 
instance, Courts of Appeal in Buenos Aires, and four 
in provincial district centers, and the Supreme Federa 
Court of five Judges, at Buenos Aires; and a local o1 
provincial set of petty, trial and Superior or second in 
stance appeal courts. A peculiar feature of the federa 
Court of Appeal in Buenos Aires is that on the civil 
side there are two equal sessions of five judges each 
and when they have made opposing decisions on any 
matter of real importance, they sit together as on¢ 
court of ten judges, decide which view shall prevail 
and that determination is thereafter binding upon the 
session which was theretofore, and mav continue in 
opinion to be, contrary to that result. The Supreme 
Federal Court has power to declare a law unconstitu 
tional, theoretically of its own motion, but actually 
only on demand by a party, and rarely exercised ; when 
the decision is adverse to the law, as in the case of the 
first local assessment paving law of Buenos Aires, al- 
though strictly applying only to the case at bar as ac 
tually decided, the result is conceded by the Executive 
to invalidate the law entirely, and proceedings to undo 
the applications of it already made are, or were in this 
instance, voluntarily initiated by the authorities. De- 
crees made by the Provisional Governments, 1930-32 
declared when issued to have the force of laws, are all 
probably unconstitutional for having been made with 
out the aid or intervention of Congress; but the issue 
has been carefully avoided so far by both parties and 
courts; and, especially as to revenue producing acts 
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situation has been cleared with presumptive finality 
the approval of Congress, which in its first subse- 
nt constitutional session specifically adopted and ap- 
ed many of the Decrees, by individual listing, in an 
horizing law and has reenacted others in budget or 
r laws. The question of income tax, however, as 
nvasion by the Federal Government of the Prov- 
s’ right to tax, has not yet been settled, although 
federal tax has been collected for many years, and 
ible the Supreme Court. Owing 

e limited power of appeal to the Supreme Court 
by the Constitution and the existing laws of pro 
re not subject to great or unusual 
lars of the Appeal Courts, of sec- 
crowded, and there is talk in 
nter now, and sometimes on the 


still arise to t1 


ire, cases there 
iV but the caler 


instance, are 


ly every legal ‘ 
of Congress, of the need of restricting further 
uses in which such appeal may be permitted, both 
subject matter, and minimum of amount in- 


The Law Faculties in the Universities, at Buenos 

maller ones in the Provinces, require 
the law course entitling to practice 
Republic; but few go to the 


ears to pass 
vy anywhere in the g 
ol lectures there is no requirement as to at- 
ire on sale for every course, sup- 
sed to be sufficient to enable the student to pass the 
mination which is the only requisite for going on, 
| may be taker payment of a small fee, as many 
es as necessary \n additional year, the seventh, is 
uired for the degree of Doctor of Law, and few 
but, as in other Latin coun- 
es, the practicing lawyers are usually addressed as 
| appear to consider themselves entitled te be consid- 
Doctors, though not in fact possessing that de- 
re¢ [he National Library counts 425,000 volumes 
hat of Santiago de Chile, with one-third the popula- 
has sone 784,000); the Municipal Library of 
1enos Aires, 101,000: and the Library of the Univer- 
of La Plata, 110,000 
(Argentina, June, 1933 


ince, and notes 


lents wait to attain it; 
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The President’s Reemployment Program 
ULLETIN No. 3 of the National Recovery Ad- 


ministration sets forth the plan to create 
nation-wide reemployment by Presidential 
reements. The Plan contemplates, on the part 


the employers, the shortening of hours of labor, 
e raising of wages and cooperation with em- 
vees in peaceful adjustment of differences; and 
the part of the public, the support of all those 
nployees who do their part to put 
readwinners back to work. The following is the 
eneral statement of policy and purpose as set forth 
the bulletin over the signature of Hugh S. John- 
and approved by the chairman 
3oard, Daniel 


mployers and « 


n, administrator 
the National Industrial Recovery 
Roper: 

There is 1 rce here except conscience and opinion. 

is is an appeal those good instincts of our people which 
ave never been besought in vain. But it is not a ballyhoo 
ampaign. The plan is new; the agreement is not simple and 
thorough publi gram of explanation 1s needed and will 
” carried out After four years of hopeless and seemingly 





helpless suffering and inaction, it would be unforgivable not 
to open to the country the chance it now has under this law to 
unite once more to overcome an emergency and, it may be, to 
defeat depression. 

“This is a test of patriotism. It is the time to demonstrate 
the faith of our fathers and our belief in ourselves. We are a 
people disciplined by democracy to a self-control—sufficient to 
unite our purchasing power—our labor power—our manage- 
ment power to carry out this great national covenant with 
vigor, with determination but with the calm composure and fair 
play which should always mark the American way.” 

The President’s Reemployment Agreement is 
printed as a part of the Bulletin which may be ob- 
tained from the Superintendent of Documents for 
5 cents per copy. 

The Agreement was written in language in- 
tended to be flexible to meet many varieties of con- 
ditions. As a result, several interpretations have 
been issued and others will doubtless be issued as 
uncertainties in the application of the agreement 
develop. 

The first interpretation related to compensation 
above the minimum and it was explained that para- 
graph 7 of the agreement means that compensation 
of employees above the minimum wage group shall 
not be reduced, either to compensate the employer 
for increases that he may be required to make in the 
minimum wage group in order to comply with the 
Agreement, or to turn this reemployment agree- 
ment into a mere share-the-work movement with- 
out resulting in increase of total purchasing power. 

According to the second interpretation, a per- 
son who believes that some particular provision in 
the agreement, because of peculiar circumstances, 
will create great and unavoidable hardships, should 
prepare a petition to the National Recovery Admin- 
istration, asking for a stay of this provision as to 
him. He should then submit this petition to the 
trade association of his industry, or if there is none, 
to the local Chamber of Commerce or similar repre- 
sentative organization designated by N. R. A., for 
its approval. The written approval of the trade 
association. or such other organization, will be ac- 
cepted by N. R. A. as the basis for a temporary stay, 
without further investigation, pending decision by 
N. R. A. The petition must contain a promise to 
abide by N. R. A.’s decision, so that if N. R. A. de- 
cides against the petitioner, he must give effect to 
the provision which was stayed from the date of the 
decision of N. R. A. 

Interpretation No. 3 relates to the date of com- 
pliance with the Agreement. According to inter- 
pretation No. 4, all employers are expected to sign 
the agreement, whether codes have been submitted 
or not (unless such codes have been approved) ; but 
after the President has approved a code or after N. 
R. A. has approved of the substitution of the pro- 
vision of a code for agreements in the trade or in- 
dustry covered, conformity with the code provisions 
by an employer will be regarded as compliance with 
his individual agreement. 

Interpretation No. 5 relates to increase in sell- 
ing price and No. 6 sets forth the following groups 
of employment not intended to be covered by the 
President’s Reemployment Agreement: 

1. Professional occupations; 2. Employees of 
Federal, State and local Governments and other 
public institutions and agencies; 3. Agricultural 
labor; 4. Domestic servants; 5. Persons buying 
goods and selling them independently or persons 
selling solely on commission, provided, however, 
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that persons regularly employed to sell on commis 
sion, with a base salary or compensa 
tion, come within the requirements of the Agree 
ment. 

Hours worked in maximum by 
employees on emergency maintenance or repair 
work shall be paid at the rate of time and one-third, 
according to interpretation No 

Interpretation 8 states that hours of any store 
or service operation may be reduced below the 
minimum specified in paragraph 2, of the agree 
ment, if the reduction is in accordance with a prac 
tice of seasonal reduction of hours and not 
result in reduction of the weekly pay of employees 

The minimum wage provisions of the agree 
ment do not apply to apprentices if under contract 
vith the employer on August Ist, according to In 
terpretation No. 9. Interpretation No. 10 states 
that the minimum wage for a part time worker in 
an employment described in paragraph 2 of the 
agreement is a wage such that if the employee 
worked at that wage for a full week of 40 hours he 
would receive the minimum weekly wage prescribed 
for him by the agreement 
a part time worker in an employment described in 
paragraph 3 of the agreement is the minimum wage 
per hour prescribed in paragraph 6 of the agree 
ment. According to interpretation No. 11 the agree- 
ment imposes no limitation on the maximum hours 
of operation of a store or service and No. 12 lists 
the following employments included in paragraph 
2 of the agreement: Beauty parlor operators, ele- 
vator operators. restaurant workers, barbers, 
drivers, janitors, dish washers, delivery men, watch 
men, porters, filling station operators. 

Interpretation No. 13 defines “immediate trade 
area” to be the area in which there is direct retail 
competition. In case of question the decision shall 
be made by the local Chamber of Commerce or 
similar organization subject to review by the State 
Recovery Board 

Owners operating their own establishments with- 
out any employees may obtain the insignia of N. R 
A. (the Blue Eagle) by signing the Agreement and 
a certificate of compliance, according to Interpreta 
tion No. 14, and according to Interpretation No 
15 the maximum hours fixed in Paragraphs 2 and 3 
of the agreement do not apply to an employee re 
ceiving more than $35 per week and who is acting 
primarily although not wholly in managerial or 
executive capacity 

Non-profit organizations are considered as em- 
ployers for the purpose of the Agreement (Inter 
pretation No. 16) and an employer engaged in sev 
eral different businesses or employing labor of sev- 
eral different classes should sign but one Agree- 
ment. (Interpretation No. 17 

Paragraph 2 includes the following employ- 
ments: Maintenance forces (including charwomen, 
window cleaners, etc.) (Interpretation 18), while 
the following are included among professional per 
sons within the meaning of Paragraph 4: News- 
paper Reporters, Editorial Writers, Rewrite Men 
and other members of editorial staffs, Internes, 
Nurses, Hospital Technicians, Research Techni 
cians. (Interpretation No. 19) 

Interpretation No. 20 supplements Interpreta- 
tion No. 1 and relates to the effect on labor con- 
tracts and provides: 


“Paragraph 7 


guaranteed 


excess of the ] 
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prevents the reduction of compensation in 


The minimum wage for 
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excess of the minimum, whether it is paid | 
week, or month. 

“Therefore, an employe previously 
or month will receive as much for the 
month 

‘An employe previously paid by the hour 
much per hour, but as shortening his hours 
actual earnings per day or week his compensat 
to be increased by an equitable readjustment 

“There 1s no fixed rule which can be applied 
what is an equitable readjustment. In 
equitable to what the employe would have 
previous rate per hour in a normal week in the 
then to increase the hourly rate so as to give sul 
same compensation as he would have gotten f 
week. But ation must be given t 
cluding: Is the existing rate high or low c: 
average rate paid in the industry? Will the 
ment result in an unfair competitive advant: 
ployers or other trades or industries? Wil 
wage differential be lost if there is no increasé¢ 
rate! 

“Where an employer is bound by the terms 
with a labor organization entered into as the resu 
fide collective bargaining and he is unable t ff 
in such contract by agreement in order t ! 
terms of the President's Reemployment Agreen 
certify his compliance with the President’s A 
the following exception: ‘Except as required t 
the terms of ment in effect 
and . . (name of labor organization 

“It should be understood that this exceptix 
only in the case of a contract not subject to cl 
cretion of the employer and then only after 
the contract has been filed with the National Re 
istration and its approval has t 
stated.” 


paid 
short 


genera 


consiael 


agres betwee! 


been given 


Federal Emergency Administration of Public 
Works 


The purposes, policies, functioning and orga 
zation of the Emergency Administration and tl 
rules prescribed by the President are set forth 
Circular No. 1 of Federal Emergency Administ 
tion of Public Works. It states the purposes of th 
act and the rules and regulations prescribed by t! 
President as necessary to carry out the purposes 
the Act. These rules and regulations control 
contracts let for construction of public works 
financed under the act, whether Federal or nor 
Federal, and all loans and grants pursuant to Title 
II of the Act. Any violation of any such rule or 
regulation is punishable by fine not to exceed $500 
or imprisonment not to exceed six months or both 

The classes of non-Federal projects (publi 
works) eligible for loans under the act are 
in Section 202 and are: 

(a) Construction, repair, and improver 
highways and parkways, public buildings, 
owned instrumentalities and facilities (such a 
docks, viaducts, waterworks, electric power 
canals, markets, etc.). 

(b) Conservation and development of natur: 
including the control, utilization and purification 
prevention of soil or coastal erosion, development 
power, transmission of electrical energy 
provements and flood control, and also the cor 
river or drainage improvement, required to satis 
tion incurred by the United States throug! 
foreign government, heretofore ratified, and restore of 
develop for the use of any State or its water taker 
from or denied to them by performance on the part of the 
United States of treaty obligations, heretofore assumed 

(c) <Any projects of the character heretofore constructe 
or carried on either directly by public authority or with publi 
aid to serve the interest of the general publ 

(d) Construction, reconstruction, alteratior r 
under public regulation or control of low ng 
clearance projects 

(e) Any project (other than those incl 
going classes) of any character heretofore el: 
under subsection (a) of Section 201 of the En 


river 


itizens 


repair 
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t Act 132 as amended, and paragraph 3 of 
, : r such purposes be held to include 
the constr ompletion of hospitals, the opera- 
whicl part financed from public funds, and of 
nts and for the construction of dry 
Other classe projects, not included in Sec 
202 and enumerated in the Emergency Relief 
Co! uc re 
Loans to | rporations to aid carrying out 
struction, replacement improvements of bridges, 
locks, viaducts, waterworks, canals, and markets de 
public use at which are self-liquidating in character. 
To make loa to private limited dividend corpora- 
i financing projects for the protection and de- 
it of forests ther renewable natural resources, 
ure regulated State or political subdivision of a 
1 are selt l ng 
The Preside ilso empowered to aid in the 
ig of such railroad maintenance and equip- 
is may be proved by the Interstate Com- 
C nis desirable for the improve- 
f trans] on facilities; to make grants to 
bodie ithstanding limitations on their 
é t bort et 


ets forth the labor policy, the 
idvisory boards and state engi- 


s; the me financing projects of public 
es and the functions of regional advisers. 
Part II of t circular relates to loans which 


ate corporations for projects 
in be nsidered as either bridges, tunnels, 
dry docks, viaducts, waterworks, reservoirs, 
markets, hospitals, when 
e and when self-liquidating in 
racter. Loans can also be made to private lim- 
dividend for the protection and 
elopment of forests and other renewable natural 
urces, which are State regulated 

Part III relates to construction, reconstruction, 


1 
ing plants nals. 


rations, 


ration or rey] under public regulation or con- 

low-cost housing and slum_ clearance 
Part IV of the circular provides that all appli- 
ns for loans of a self-liquidating character 


1 


fore submitted to the R. F. C. and which 
not been approved, may, upon written request 
e Administrat be re-examined under the pro- 

ns of the National Industrial Recovery Act. 
The administrator will not consider applica- 
project which stood approved 
rectors of the R. F. C. as of June 
he board rescind its approval of 
he applicant may make applica- 
ig the project through the 


ns for loans on any 


ncit 
idvisory board 

2 relates to the information: re- 

ations for loans to States, Coun- 
und other public bodies. 


~ 





The Labor Limitations of the Emergency Railroad 


Transportation Act, 1933 


On July 22, 1933, the Federal Coordinator of 


insportation, Honorable Joseph B. Eastman, 
le the folloy statement 
Section 7(t f Title I of the Emergency Railroad Trans- 
ution Act, 19 ntains restrictions on reductions in the 
her of emplovees in the service of a carrier and in their 
pensation ‘by reason of any action taken pursuant to the 
rity of this title Judging from many letters which the 
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Coordinator has received, it seems to be a common impression 
among railroad employees that this paragraph of the Act 
protects them absolutely from dismissals or furloughs after 
the effective date of the Act. In the opinion of the Coordi- 
nator this impression is not correct. It overlooks the words 
‘by reason of any action taken pursuant to the authority of 
this title.” The restrictions apply to any action which may 
be taken by the Coordinator or the Commission under authority 
conferred by the Act, or to action taken as the result of any- 
thing done by or through the carriers’ Regional Coordinating 
Committees, the creation of which the Act directs. They do 
not apply, in the judgment of the Coordinator, to any lawful 
action taken by individual carriers or by carriers jointly 
which does not result from any authority conferred by the 
Act or involve the use of any agency or mechanism which it 
creates. 

“The Coordinator does not believe that it was the intent 
to prohibit or restrict voluntary economies in operation which 
were lawful when the Act was passed and are instituted in 
ordinary course of management. The general purposes of 
Title I of the Act are, among other things ‘to avoid unnecessary 
duplication of services and facilities . and to avoid other 
wastes and preventable expense.’ The Title undertakes to in 
voke the powers of the Government and set up machinery 
to assist in these purposes. It was urged in support of Sec- 
tion 7(b) that the Government should not use its power and 
authority, under existing conditions, in such a way as to lead 
to a further reduction in railroad employment. The restric- 
tion relates to such action as is required or impelled or induced 
under authority of the Government through some agecy or 
mechanism created by the new Act.” 


Federal Oil Regulations 


15th, the Secretary of the Interior 
promulgated general rules and regulations as pre- 
scribed in conformity with the requirements of the 
Act of Congress of June 16, 1933, known as the 
“National Industrial Recovery Act” (Public No. 
67, 73d Cong.) and to aid in the enforcement of the 
orders of July 11th and 14th of the President of the 
United States, prohibiting the transportation in 
interstate and foreign commerce of petroleum and 
the products thereof, produced or withdrawn from 
storage in violation of State law or valid regulation 
issued thereunder. 

Certain changes, amendments and additions to 
the regulations were promulgated by the Secretary 
of the Interior under date of July 25th, and on 
August 2d, having determined that the enforcement 
of the Executive orders prohibiting the transporta- 
tion in interstate and foreign commerce of petro- 
leum and products thereof illegally produced or 
withdrawn from storage did not require the com- 
plete application of the regu'ations, except in cer- 
tain regions, the operation of such regulations were 
limited and extended and made to apply, for the 
most part, only in East Texas and Oklahoma City 
areas. 

On August 3d, petition was filed in the 
Supreme Court of the District of Co'umbia for an 
injunction to prevent the Secretary of the Interior 
from carrying out the President’s order prohibiting 
interstate shipment of oil moved in violation of 
State conservation orders. The case was filed on 
behalf of Southport Petroleum Company, Long- 
view, Texas, and forty-eight other refineries, oper- 
ators in East Texas Oil Field. It is urged that the 
rules and regulations promulgated are unconstitu- 
tional and in excess of the power and authority of 
the Secretary. The case was set for hearing August 
15th and an order was issued requiring the Secre- 
tary to show cause why the injunction should not 
be granted. 


On July 





THE ILLINOIS CIVIL PRACTICE ACT 


By WALTER V. SCHAEFER AND ALBERT E. JENNER, JR. 
Members of the Chicago Bar 


ULMINATING years of effort on the part of 
the Illinois and Chicago Bar Associations there 


was enacted in the closing weeks of the recent 
session of the Illinois Assembly a 
Civil Practice Act. \ct is a comprehen- 
sive revision of present Illinois procedure. Hereto 
fore, except for minor statutory alterations, Illinois 
was one of the few jurisdictions retaining the old 
common law practice with its unwieldiness and 
technical limitations. 

The new Act was presented to the legislature 
after four years of careful, painstaking work. The 
original draft. the work of a special committee of 
the Chicago Bar Association, headed by Harry N. 
Gottlieb, was submitted to the Illinois Bar Associa 
tion. The state bar appointed a committee, headed 
by the Honorable Floyd E 
ate and work with the Chicago Bar committee. The 
committees, acting jointly, referred the first draft 
to District Bar Associations throughout the state 
for study and comment. After a year of such study 
a redraft was prepared and again submitted to the 
Thereafter a final 
draft was made and introduced in the General As- 
sembly. Invaluable research and 
drafting was rendered throughout the four years 
bv Professor E. R. Sunderland of the University of 
Michigan. Professors O. L. McCaskill of the Uni 
versity of Illinois, Edward W. Hinton of the Uni- 
versity of Chicago, and Robert Millar of North 
western University served as members of the com 
mittee. 

After the introduction of the Act in the Gen 
eral Assemblv. members of the committee were con 
stantly available during the session to explain the 
purpose of the Act as well as its specific provisions 
The energetic action of the committee in this direc 
tion resulted in overcoming the legislative inertia 
which had for years defeated attempted procedural 
reform. 

The Act includes within its scope all civil pro 
ceedings except those in which the practice is regu 
lated by special statutes, such as eminent domain 
and mandamus. Structurally, it is divided into two 
parts. Sections 1 to 94 contain provisions making 
extensive changes in present procedure. Sections 
95 to 135, which are entitled Rules of Court, set out 
the administrative machinery through which the 
changes of practice outlined in the first division 
are carried into effect as well as the present Su 
preme Court rules for review 

All rules are “deemed to be rules of court sub- 
ject to suspension and amendment in any part 
thereof as experience shal] show to be expedient.” 
In this manner the rule-making power of the court 
is expressly recognized and it is hoped that the 
profert of a complete set of rules—so designated 


General new 


The new 


The mpson, to cooper 


bar of the state for suggestions 


assistance in 


*For a more detailed analysis of the provisions of the Act, see an 
article by the same authors in 1 University of Chicago Law Review, 
49-71 


may prompt the court to act in the future, resu 
in a more flexible procedure. 

Secause changes, more or less comprehens 
have been made in almost every phase of a laws 
from the fixing of the venue of the action t 
method of review, the effective date of the act 
been postponed until January 1, 1934 

Briefly stated in their relation to the 
progress of an action, the more significant chai 


ordi 


are: 

Venue. The venue of all personal civil act 
is fixed as the county wherein the defendant 
sides, or any county in which the transactior 
some part thereof occurred, out of which the « 
of action The latter alternative is sul 
tuted for a former provision that the 
might be sued wherever he might be found. 

Process. The form of summons to be employe 
set forth in outline form in the schedule of ru 
Provision is made that service may be had by le 
ing a copy of the writ with the defendant pers 
ally, or by leaving such copy at his usual place 
abode, with some person of the age of ten or 
wards. 
practice in chancery cases, and is now extended 
law well. The use of a 
means of instituting suit is abolished, 
plaint is required to be filed at the 
issues. 

Parties. As a general statement it 
that under present practice in Illinois, those perso: 
having a joint interest must join as plaintiffs or } 
joined as defendants. No one who 
joint interest may join as plaintiff. and 
whose liability is not joint may be joined with othe: 
defendants. 

The Act eliminates the joint interest or 
liability test as to the joinder of parties and assim 
lates the chancery rule of joinder based upon tria 
convenience. It provides that all persons may join 
in one action as plaintiffs in whom any right to r 
lief arising out of the same transaction or series 
transactions is alleged to exist, 
eral, or in the alternative. 
such that if separate 
a common question of 
Separate judgment or relief may be given to sep 
rate plaintiffs. If, upon application to the court 
it appears that such general joinder may embarra 
or delay the trial, separate trials may be ordered 

Any person may be joined as a defendant wh 
either jointly, severally, or in the alternative, is a 
leged to have or claim an interest in the contr: 
versy, or in the transaction or series of transaction 
out of which the controversy arose, or whom it 
necessary to make a party for the complete dete: 
mination or settlement of any questions involv 
therein, or against whom a liability. joint, sever: 
or in the alternative, is asserted, all regardless 
the number of causes of action joined. A defenda 
may be relieved of the necessity to attend anv pr 


arose. 


defend 


This type of service has: always been 
cases as praecipe 

and the cor 
time proc 


may be sa 
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no one 


wm 


whether joint, se 
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law or fact 


been broug! 
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+1 e11 ‘ < ] 
the co e ot trial in 


est. If the pl tiff be in doubt as to the per- 
| ; entitled to redress, he may 
state his claim 


vhich he has no 


fro whon 


fendants, and 


two or 
st then Iternative, so that the ques- 
is to which of the defendants is liable, and to 
extent, determined between the 
t1es. 
Pleadings The Act discards the common law 
s of action rovides that the formal requi- 
of pleading such common law actions shall be 


r appropriate 
ng of the plaintiff is to be a 


her necessary 


The first plea 


plaint, in narrative form. It is to replace both 
declaration at and the bill in equity. It 
contain as ny causes of action, legal and 
ible, as the j ntiff may have 


of the defendant is to be the 

er. It, too, is to be in narrative form. It will 
lace the general issue. Every allegation in the com- 
tly admitted or denied; every al- 
tion, except allegations of damages, not explicitly 
| admitted, unless an affidavit be 
sufficient knowledge to form 


nt must be expl 


r 1 is to be deet 
| that the party lacks 
1¢ f 


Vhe 1) 
nen new ma 


tter is set up by counterclaim, which 


include any claim by a defendant against a plain- 

the plaintiff shall file a reply, the form and sub- 

ce of which are to be governed by the rules 

icable to the answet 

Bills of particulars may be demanded when alle- 
tions m pleading e lacking in detail, and the court 


determine the opriety of the demand. Untrue 
gations and denials, made without reasonable cause, 
| subject the offending party to the payment of the 
sonable exnenses incurred by the other party by 
son of such untrue pleadings. 
pleadings now raised by demurrer 
1ised by motion which “shall point 
fects complained of, and shall ask 
nature of the defects may make 
will eliminate general demurrers, 
ections to be specific as in special 


Objections t 
reyuired to be 


such relief as t 
ropriate.” This 
1 will force all 
urrers today 
Preparation 


trial-Discovery. The Act contains 


borate provisions for discovery before trial, which 


s heretofore unknown in Illinois except for com- 


lsory production of pertinent books and documents 


positions of resident witnesses in 
Under the new 


the taking of 
ncery upon a showing of necessity 


icticef(each party may call upon the other to admit, 


specific facts or the genuineness of 
may require the other party to furnish a 
rn list of all documents known to him to be perti- 
t to the cause which are or have been in his posses- 
1 or power. whether admissible in evidence or not; 
1 may require the other party, or any witness, to 
tten interrogatories by deposition. 
propriate penalties are provided in order to insure 
| and honest disclosure.| The discovery provisions 
based upon English Order 31, Rule 12, and upon 
New York and Michigan Civil Practice Acts. 
Trial. The use of the summary judgment now 
ployed in Illinois, which had heretofore been lim- 
contracts, express or implied, for 


idvanee of tria 


to actions 


payment of money, is continued, but its operation 
been extended to include actions to recover the 
ssession of la vith or without mesne profits, and 


to recover possession of specific chattels, and actions 
upon judgments or decrees for the payment of money. 
However, the most striking departure from present 
practice is found, not in the extension of the scope 
of the summary judgment, but in the quantity and 
quality of the facts required to be set up in the affi- 
davits. Rule 8 requires the affidavits of the parties in 
summary judgment proceedings to be made on the per- 
sonal knowledge of the affiants; to set forth in detail 
the facts upon which the claim or defense is based; 
to have attached thereto certified or sworn copies of 
all papers relied upon; to consist of such facts as 
would be admissible in evidence, and to show affirma- 
tively that the affiant would be a competent witness to 
the facts set forth. 

Under the new Act written instructions to the 
jury are to be prepared by the court in the form of a 
continuous and connected narrative and not as a series 
of separate instructions as heretofore. Suggestions as 
to instructions which are not adopted and objections 
which are overruled may be made a ground of review, 
but all suggestions or objections not made before the 
jury retires from the bar will be deemed to have been 
waived. 

Review. The two main factors in Illinois civil 
appellate practice are (1) the direct review of the trial 
court by the Appellate and Supreme Courts, and (2) 
the review of the Appellate Court by the Supreme 
Court. As to the latter, no substantial change in pres- 
ent procedure is made in the act. “Certificate of Im 
portance,” wherein the Appellate Court, of its own 
volition, certifies questions of importance to the Su- 
preme Court for review is retained with no change; 
and certiorari, wherein the Supreme Court orders the 
Appellate Court to send a cause to it for review, also 
remains intact except that the title “certiorari” has been 
changed to “leave to appeal.” 

Review of the trial court under the new Act is to 
be by a single form of appeal. It is to be a continua- 
tion of the proceeding below, and will take the place 
of both the present “writ of error” and “appeal.” 

The present scope of review, and the present rules 
dealing with the jurisdiction of the Appellate and Su- 
preme Court are retained. The present rules of the 
Supreme Court on briefs and abstracts, and the man- 
ner of presenting oral argument, have been incorpor- 
ated in the Act as rules of court, without substantial 
change. 

Under the existing law the distinctions between 
the “common law record” and the bill of exceptions, 
or stenographic report of the proceedings and the evi- 
dence presented at the trial, are highly technical and 
must be closely observed. Matters technically belong- 
ing in the “common law record,” which are found in 
the bill of exceptions (or vice versa), will not be con- 
sidered by the court of review even though the mis- 
filed document or evidence is in fact before the court. 
Both bench and bar have long advocated the abolition 
of this practice. The Act does away with it by pro- 
viding that all distinctions between the common law 
record, the bill of exceptions, and the certificate of 
evidence, for the purpose of determining what is prop- 
erly before the reviewing court, are abolished, and all 
matters in the trial court record actually before the 
court on appeal may be considered by the court for 
all purposes. 

Provision is also made for taking further testi- 
mony in the court of review where evidence has been 
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erroneously excluded, or where there has been an 
omission of proof at the trial 

The difficulties experienced by the committee in 
bringing about the passage of the Act indicate the wis 
dom of controlling procedure by rules of court 
islative bodies, with their preponderant lay membership, 
show a marked tendency to stampede at suggested 
changes in the unfamiliar and somewhat mysterious 
field of legal procedure and changes in practice are 
enacted by them with great reluctance. If the Supreme 
Court can be persuaded to exercise its rule-making 
power, and to follow th the law care 
fully, filling in the gaps and smoothing out the rough 


Leg 


operation of 
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spots which will undoubtedly become apy 
} 


the Act becomes operative, much benefit to litig 
and to the profession will result. 
most of the 


taken from other jurisdictions, the cor 


Because new prov 
attendant upon a transition from the 
modern system of practice will be minin 


THE FUTURE OF THE CONSTITUTION 


(Continued from page 493) 


mund Burke sa *xiste tween the dead, the 
living and the unborn hat spirit of constitu 
tional morality I cannot, in this day, find any ev1 
dence. The people live in the day, forgetful of 
yesterday, and indifferent to the With 
such a spirit, no constitution can possibly survive 

Our people are not alone in this, if we can 
judge from Rudyard Kipling’s satire in his Jungle 
Book. You will remember his description of the 
bandarlogs, or monkeys, who chattered in the tree 
tops about their rights and made brave resolutions, 
but the moment a cocoanut fell they had forgotten 
both rights and resolutions and were madly scram 
bling for the fallen fruit. Kipling said that this was 
due to the fact that monkeys had no memories 

The great indictment of our mechanical civil 
ization is that it has so dissipated the thoughts of 
men over many subjects, that the average man is 
no longer capable of any sustained or continuous 
thought; and if this be so, it is not strange that we 
are living in a period when all human institutions 
are in a state of flux and that our own Constitution. 
so admired by the publicists of every nation, and 
once so cherished by the American people, has not 
escaped the destructive effects of thoughtless 
change. 

I dislike to end my this note of 
pessimism. As the Constitution was itself the birth 
of a travail of social disorder, so let us hope and 
pray that as a result of our present travail there may 
be, when the pressure of the depression is past, a 
revival of the old spirit of constitutionalism. We 
must not let this elemental storm blind our vision. 
Let us hope and pray—however dark the present 
prospect is—that the Constitution of the fathers, 
when this storm of economic disaster has passed 
away, may again be seen standing as before, upon 
its foundations of eternal granite, liberty and jus 
tice. With me, as the shadows of life lengthen, 
this hope is only a pious wish—not a conviction. It 
is only a hope and not a conviction because I can 
see no evidence that the American people are now 
influenced by the spirit constitutional morality, 


morrow. 


address on 


without which no written constitut1 
endure. 

Obviously the 
cuting instrument and its perpetuit 
only upon the abstract acquiescenc: 
in it, but in a militant purpose to defen 
militant purpose there is at the moment 
whatever. Neither in Congress nor ou 
is there any disposition, as there was 
stitution was framed, to defend its prin 

The generation which 1 tl 
and formulated its noble Constitution 
concerned with abstract rights than wit 
They fought a wat 
years to vindicate the abstract principle that a d 
tant Parliament could not impose upon the 
for the defense of the Empire, of wl 
than a part, a petty stamp-tax 
Washington endured the agonies 
in defense of that principle. 

The present generation of A: 
invincible pragmatists that they are 
with the immediate advantages of 
and not with the questions of fundamental and per 
manent importance. They follow gladly 
that promises an immediate advantag 
remember the poem, which was 
which tells the story of the Piper 
with his dulcet flute, led the childr 
happy village to their eternal tom 
In the grave matter of political rights an 
the Americans of this generation seen me n 
unlike those children of Hame!i Let a dulcet 
flute sound the notes of renewed prosperity and all 
classes follow as little children, unconscious of the 
fact that in seeking temporary advantage, they are 
destroying the fundamental principles of the noblest 
government that has yet been devised by the wv 
of man. 

All we can do is to hope ind pray 
wi'l some day come a rebirth of the o 
ordered liberty, for unless it comes 
the Constitution perish in 
form, but the Union itself may 
destruction of its fundamental la 
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Arkansas Bar Holds Annual Meeting at 
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paper on “The Scottsboro and Other 
Cases.” 

Saturday morning Mr. David D 
erry of Little Rock read a paper on 
The Legislature.” Committee reports 
ind the election of officers followed 
The banquet was held Friday night 
and was a very enjoyable affair. 

Mr. Paul Jones of Texarkana was 
elected President for the ensuing year 
and Mr. R. E. Wiley of Little Rock 
shosen Vice-President. Mr. Ros 

Little Rock was elected 


Was <¢ 
coe R. Lynn of 
lreasurer for about the 


Secretary and 
thirtieth time. 





Delaware 





Delaware State Bar’s Annual Meeting 


The Delaware State Bar Association 
held its annual meeting at the Hotel 
DuPont-Biltmore on Wednesday, May 
| here were no addresses, the time 
devoted to receiving reports of 
mmittees and electing officers for the 


being 


ensuing year. 

\ resolution was passed authorizing 
the publication of a year book of the 
pro eedings 

All of the officers for 1932 were 
elected for another term They are 
President, Reuben Satterthwaite, Jr., of 
Wilmington; First Vice-President, 
R. Morford of Wilmington; Sec- 


md Vice-President, Henry Ridgely of 
Dover; Third Vice-President, Charles 
W. Cullen of Georgetown; Secretary, 
Thomas Muncy Keith of Wilmington; 
lreasurer, Thomas C. Frame, Jr., of 
Dover 





Georgia 





Annual Meeting of the Georgia Bar 
Association 


The annual meeting of the Georgia 
Bar Association was held at the Clois- 
ter Hotel, Sea Island, Georgia, on June 
1, 2 and 3, 1933. 

On the first morning that the Asso- 
ciation met the President's Address by 


Mr. Marion Smith of Atlanta was de- 
livered. The title of the address was 
Looking Forward” and it was a very 


stirring and scholarly call to the legal 
At the evening session of 
the Committee on Juris- 
Reform and Procedure 
made its report. Satisfactory progress 
was shown by the Committee looking 
to the reform of the judicial procedure in 
Georgia. The Association had success- 
fully sponsored the passage of an act 
through the Legislature to require that 
» person be admitted to practice law 
Georgia without standing a bar ex- 
ination to be prescribed by the Geor- 
ia State Bar Examiners. Heretofore 
t had been customary to admit the 
graduates of chartered without 
examination. 


prote ssion. 
the first day 
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The annual address was delivered on 
the second day by the Honorable Felix 
Frankfurter of Harvard University, un- 
der the title of “Some Sea Changes for 
Law and Lawyers.” Mr. Douglas Arant 
of Birmingham, Alabama, a_ former 
Commissioner under the law incorporat- 
ing the Bar of Alabama, addressed the 
\ssociation upon the practical work- 
ings of the Bar of Alabama as a cor- 
poration. The annual banquet of the 
Association was held in the dining room 
of the Hotel on Friday evening. Hon- 
William H. Barrett of Augusta, 
Judge of the United States Court for 
the Southern District of Georgia, acted 
as toastmaster. After-dinner speeches 
were delivered by Mr. Millard Reese 
of Brunswick, Mr. Kirk Sutlive, of 
Blackshear, Editor of The Blackshear 
limes, Honorable Marcus W. Beck, 
Presiding Justice of the Supreme Court 
of Georgia, Honorable W. E. Kay of 
Jacksonville, and Mr. Jos. B. Cumming 
of Augusta. 

On Saturday a paper was read by 
Mr. Henry A. Shinn, of the law faculty 
of Mercer University, entitled “Pub- 
lic Confidence and the Bar.” 

The meeting was largely attended and 
was considered very successful. rhe 
following were the new officers elected 
for 1934: H. F. Lawson, Hawkinsville, 
President; W. G. Love, Columbus, First 
Vice-President; Logan Bleckley, Atlan- 
ta, Treasurer; John B. Harris, Macon, 
Secretary; and the following Vice-Pres 
idents of Congressional Districts 
First, Ed A. Dutton, Savannah; Second, 


orable 
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President Georgia Bar Association 
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S. F. Mitchell, Tifton; Third, W. G. 
Love, Columbus; Fourth, Claude Chris 
topher, Barnesville; Fifth, Elbert P. Tut 
tle, Atlanta; Sixth, C. C. Crockett, Dub- 
lin; Seventh, L. M. Blair, Marietta; 
Eighth, Frank M. Scarlett, Brunswick; 
Ninth, T. H. Crawford, Blue Ridge; 
Tenth, H. G. Howard, Augusta. 
Joun B. Harris, Secretary 
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Idaho State Bar Holds Meeting at Boise 
—Favors United States Entry Into 
World Court—New Plan to In- 
sure Attendance at Bar 
Meetings 


The Idaho State Bar held its annual 
meeting at Boise, Idaho, on Friday and 
Saturday, July 14 and 15 as the guests 
of the Boise Lawyers’ Club. The re- 
port of the Secretary showed the ac- 
tivities of the Board during the past 
year, including the disciplinary pro- 
ceedings considered and taken, and ex- 
aminations given for admission to the 
Bar. The report of the activities of the 
Northern Division, particularly its meet- 
held at Moscow, Idaho, on June 10 was 
made by Commissioner James F. Ail- 
shie, of Coeur d'Alene. 

William Healy, the President, deliv- 
ered an address relating primarily to the 
changed conditions brought about by 
economic and legislative changes and the 
necessity for attorneys to take cog 
nizance of the situation. 

At noon, balloting for commissioner 
for the Western Division closed and 
John W. Graham, of Twin Falls, Idaho, 
was elected commissioner to 
William Healy, whose term expired 

In the afternoon, Walter H. Ander- 
son, of Pocatello, who has been pre- 
paring a work on automobile damage 
cases, which is shortly to be published, 
gave an address on the development 
of law in the trial of automobile dam- 
age cases, and H. B. Thompson, of 
Pocatello, addressed the Bar on the 
subject of recent railroad legislation 

Saturday morning, the 
Frank Martin, of Boise, addressed 
Bar on the “United States and the 
World Court,” and subsequently a res- 
olution was adopted by the Bar favor- 
ing entry of the United States into that 
organization. 

Honorable Alfred Budge, Justice of 
the Supreme Court, spoke of the work 
of the American Law Institute. In the 
afternoon, Honorable T. C. Coffin, Con- 
gressman, delivered an interesting ad- 
dress on recent national legislation. 
Jess Hawley, of Boise, reported on the 
work of the Legislative Committee at 
the last legislature. 

Resolutions were adopted favoring 
Boise as the future meeting place of 
the Idaho State Bar and suggesting for 
discussion at the next meeting a higher 
lawyer's license fee against which cred- 
its would be given for attendance at 
meetings of the Bar. 

On Friday evening a 
held at the Idaho Country 

Sam § 


succeed 


Honorable 
the 


banquet was 
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GRIFFIN, Secretary 
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Eut F. Seesirt 
President Indiana State Bar Association 


Indiana Bar Holds Successful Meeting 
—Symposium on Training for the 
Law—Votes to Continue Effort 
to Secure Judicial Council 
—Approves Plan for 
Junior Membership 

Eli F. Seebirt of South Bend and 
Wilmer T. Fox of Jeffersonville were 
elected President and Vice-President re 
spectively of the Indiana State Bar As- 
sociation at the annual summer meeting 
of the Association held at Lake Wawa- 
see July 6 and 7. Both Mr. Seebirt and 
Mr. Fox have been active in the Asso- 
ciation’s fight to obtain an integrated 
bar for Indiana. 

The meeting this year was one of the 
most pleasant and successful in the his- 
tory of the Association, approximately 
300 lawyers and their wives attending 
the two day session. 

Guest speakers included Federal Judge 
James H. Wilkerson of Chicago, Clar- 
ence E, Martin, President of the Amer- 
ican Bar Association, Governor Paul V. 
McNutt, Dr. Allen D. Albert of Chi- 
cago and Frederick Landis of Logans- 
port. 

One of the most interesting events of 
the program was a symposium on train- 
ing for the law which was participated 
in by Dean Thomas F. Konop of Notre 
Dame University, William R. Ringer of 
Indianapolis, Joseph G. Wood of In 
dianapolis, Milo Feightner of Hunting- 
ton and James J. Robinson, Indiana 
University Law School Fowler V 
Harper of the Indiana University Law 
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School faculty had general 
the symposium. 

The Association by 
port of the Committec 
and Law Reform voted to conti: 
effort to obtan a Judicial Coun 
passage of a bill restoring the 
making power to the Courts 

The Association 
approval of a plan for a junior me 
ship in the organization and the que 
was made a special order of bus 
for the mid-winter Plat 
coordinate the activities of local 
district Bar Associations with the 
organization will also be developed 
ther at this meeting 

New members of the Board of 
agers elected at the meeting were 
A. Gavit, Hammond; Benjamin 
Long, Logansport; New! 
Ft. Wayne; George L. Tremain, Gre« 
burg; Wade H. Free, Anderson 
James W. Fesler, Indianapolis 
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Montana Bar Holds Annual Meeting— 
Adopts Resolution Instructing In- 
coming Officers to Take Steps 
to Curtail Lay Encroach- 
ments 


nual meeting 


Association w 
June 23 and 


The forty-seventh an 
the Montana State Bar 
held at Anaconda on 
The members of the Third Judicial Dis 
trict Bar Association residing at Ana 
conda, Deer Lodge and Philipsburg 
were the hosts to the attorneys of t 
State. The at the 
showed a greater representation of la 
yers present than in prev 
meeting was held in the 
constructed fifty 
Daly, the copper 1 
McHugh of Anaconda 
Association, presided 
welcome were Mr. Fra 
Provost, Mayor of Anac and H. ' 
Rodgers, who extended the welcome 
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Montana Hot 
ago by Marc 
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nittees were unted by the 
lent t nsidet rious matters < 
st to the bar e outstanding 
ct of the convent however, was 
uestion of encr nents on the 
protession by the aymen A reso 
was presented the convention 
l adopted to the effect that 


oming ofhcer take some active 
to curtail su encroachments 
eakers presented the following sub 
iring the conventior (1) R. M 
ir of Great Falls Encroachments 
e Lawyers Ss (2) Joh 
tte Ir i Value 
41 Bar Ass tion to the Con 
As An Aid Building Up 
State Associat ; (3) Sugges 
Strenetheni: the Montan 
sociation,” by E. G. Toomey of 
na: (4) “The 1 rd Degree versus 
by D. (¢ Warren of Glen 


“Code Revis I by Carl M« 


and of Helena Co-ordination 
the Courts and Lawyers,” by 
ward Johnson tutte; and (7 
wvers and the Leg lature,” by Al 
Besancon of Missoula 

of the members of the Montana 
reme Court were attendance, as 

as many Dist: Judges and at 
eys throughout State of Mon 
iother subject f interest to the 
vention was the estion of the re 
ification of the Revised Codes of 
ntana. Mr. Carl McFarland of Hel 

requested sug 


1, Code Commissioner 
ns from the 1 bers of the bar 


M. Kelly of Butte, Leon L. Bulen 
Missoula. Dean ‘ VA Leaphart of 
soula, and Judge Ralph A. Ander 
of Helena were hosen delegates 
the American Bar Association 
he followi..g officers were elected to 
ve the Association for the ensuing 

‘ President, Rudolph Nelstead of 
es City; John W. Bonner of Helena, 
retary-Treasurer, and the following 
e-Presidents for each of the judicial 
tricts I Miltor { Gunn (2) 
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George D. Toole, (3) Roy Michaud, (4) 
Albert Besancon, (5) Henry C. Rod- 
gers, (6) John N. MacFarlane, (7) D. 


C. Warren, (8) R. M. Armour, (9) 


Henry J. McClernan, (10) Raymond E. 
Dockery, (11) C. W. Pomeroy, (12) 
Db. J. Sias, (13) H. C. Crippen, (14) W. 


W. Mercer, (15) Howard M. Lewis, 
(16) I. W. Choate, and (17) Thomas 
Dignan. 


The members of the bar were enter- 
tained by the members of the Third 
judicial Bar Association, with a lunch- 
eon at Echo Lake, and a banquet the 
last evening of the meeting 

It was the general feeling of all pres- 
ent that Anaconda had set a new high 
standard for bar activities in the State 
of Montana. 





Miscellaneous 


At the recent annual meeting of the 
Broome County (N. Y.) Bar Associa- 
tion, Floyd E. Anderson was elected 
President. Other officers elected are as 
follows: First Vice-President, David F. 
Lee; Second Vice-President, Herbert H. 
Ray; Secretary, Walter J. Relihan; 
Treasurer, John D. O'Loughlin; Direc- 
tors, Martin W. Deyo and A. E. Gold. 

The Inter-County (Wis.) Bar Asso- 
ciation at its annual meeting at Balsam 
Lake in July, re-elected the following 


officers: President, Judge C. M. Lynn; 
Vice-President, Joe Van Blink; Secre- 
tary, Charles A. Taylor; Treasurer, 


Judge Jones. 
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Burned Fingers 
Unnecessary 


A lawyer in a large city rece 
made a 238 mile trip into a somewh: 
inaccessible part of a neighboring state 
to take the deposition of an important 
witness in a $50,000 personal injury 
suit. He negle¢ ted to 
arrange jor a competent sh 
porter. A local office stenographer 
was pressed into service Che lawyer 
framed his questions carefully and 
slowly. At the conclusion he reread 
the question which was the crux of 
the case to the stenographer and had 
her read it back. When the deposition 
was filed the important question and 
answer were entirely omitted. At what 
cost can the error be corrected, if at 
all? Members of the NATIONAI 
SHORTHAND REPORTERS AS 
SOCIATION are h 
State. 
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The Movement for Bar Integration 





state bar 
has become volumi- 
more per- 
address ol 
Ohio 


entire literature of 
which 
probably no 


In the 
integration, 
nous, there is 
suasive document than the 
President Robert Guinther to the 
State Bar Association at its July 
ing. The Ohio Association was one ol! 
the first to be aroused to the need for 
integration through the address of 
President Daniel W. Iddings. This was 
about ten years A first attempt 
to obtain enactment of a standard form 
and the movement 

years. It 

leaders of the 
unsuccessful at 


meet- 


ago. 


of bar act failed, 
was dormant for a few 
then taken hold of by 
profession and several 
tempts to persuade the legislature have 
been made without success. 

The Ohio State Bar Association, num- 
bers nearly four thousand members, but 
probably than half of the body ot 
active practitioners In Ohio, as in 
most unorganized states, nobody knows 
how many officers the ceurts possess 
It is evident that a large majority ol 
the Association’s members favor un- 
fication, 

President Guinther has not 
of these. But the proposal that the bar 
be organized, not under statute, with 
the rigidity inherent in that mode, but 
by a rule of the supreme court, has made 
him an enthusiastic believer. He points 
out in his very comprehensive study of 
the situation that the courts of Ohio 
have clearly declared and proved thei 
power of control over the profession 

“It is apparent that the courts ol 
Ohio and elsewhere properly 
their power over the two highly essen- 
lawyer's life: his ad 
and his right to 
Power over these 
whole 


Was 


less 


been one 


assert 


tial elements of a 
mission to practice, 
continue in practice. 
two elements is power over the 
of the life and living of the lawyer. : 
It includes the power to determine what 
constitutes the practice of law, and to 
deny the usurpers the right to con 
tinue in doing those things which con- 
stitute the practice of law. How 
can such judicial power be most eftec- 
tively exercised? lo me, the answer 
is By integrating the bar through a 
judicial order.” 

President Guinther discusses very fully 
the entire subject and recommends that 
a start be made with a rule requiring 
registration of all lawyers, active and 
inactive. He would then have, under 
direction of the court, an election of a 
governing board, with one member from 
each appellate district, nine in all, which 
would elect the bar’s officers. The rest 
would be in accord with custom as well 
established, but at any stage the court 
could amend rules of conduct and pro- 
cedure and generally supervise the bar, 
which would have as great autonomy 
as a statutory bar, and be free from 
the necessity to appeal to the legislature 
for amendments. It might be added, 
that the court would be sympathetic in 
interpreting the regulations laid down, 
as has not always been the case in 
the pioneering states 

The solution thus 
Ohio State Bar Association 
overcomes the objections made to bar 
unification where there has been rea- 
and sincere opposition, particu- 

New York. It is inconceivable 
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larly in 


victim to 


ambitious and un- 


that any such bar coukd fall a 
the machinations of 
scrupulous legal demag: 
to secure power 
The court could 
gates to preierment 
the customary mode of 
would be entirely 
ber of the board 
nine appellate court districts the e1 
bar of the state, urban and rural, w 
be fittingly represented But if 
plan should not prove a 
court a more conservative 
adopted. 

It should be said that 
ther’s address hz een 
printed and copies are av 
Secretary J. L. W. Henne 
Annex, Columbus 
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What may be the 
most significant pol hz 
Delaware county, Penns 
the common pleas court has adopted the 
plan of fixing a quota limitation on the 
number of students be ad- 
mitted each year ortunate 
uation inherent in havi: too 
young lawyers strugel 
hold in the protessio 
tion to expedients, 
emerges. It would 
quota would imply 
inations. That is to » admitted 
would have to be th ceiving the 
highest marks upon examination In 
Pennsylvania the requir 
mission are fixed by the 
but the common orphans’ 
courts in the various admit to 
practice. <A later report is to the ef- 
fect that two addition have 
adopted the quota plat 


ccurred 


Vania, where 


may 


ements tor I- 
supreme court 
pleas and 


counties 


counties 


In Michigan the first serious effort 
to secure ot a lf-governing 
bar act was Detroit 
Evening News ascribes defeat largely 
to a meeting of fifteen percent of De- 
troit’s lawyers called to di 
ments to the pending bill acceptable to all 
but two or three of the large joint commit 
tee, representing the Detroit Bar Associa 
tion, the Wayne County Bar 


passage 
unsuccessful lhe 
] 


scuss amend 


. A ssocia- 
tion, the Highland Park Bar Association 
and the Lawyers Club Detroit. “It 
may be doubted that there 
held in Detroit a more disorderly 
ing from the standpoint of parliamen 
tary procedure conduct that 
should characterize gentlemen and 
scholars,” says the News in a leading 
editorial. After nearly lumn of ex 
coriation the editorial l 
lows: 

“If the sentiment of the 
resented the mind of the 
Michigan, it is time for the 
the state, in defense against the 
profession, to go before the legislature 
and demand the of the bill 
whether the lawyers like it or not.” 

Of course, no be so ob 
streperous as a minority 
integration of the profe n of law is a 
matter of the highest neern the pub 
lic should be aroused, and to this end 
such public spirited journals as the Eve 
ning News must be relied on to perform 
this part of the work 
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Rochester, N. H. 
New Haven, Conn. 
Philadelphia, Pa 
Baltimore, Md. 
Houston, Tex. 
Detroit, Mich. 
Milwaukee, Wis. 
Des Moines, Iowa 
Oakland, Calif. 
Albuquerque, N. M 


William Logan Martin 
Anthony J. Dimond 
Barnett E. Marks 


...W. H. Arnold 
Thomas C. Ridgway 
James J. Lenihan 


..Ralph L. Carr 
..Ernest L. Averill 
Charles F. Curley 
George Maurice Morris 
T. M. Shackleford, Jr 
David S. Atkinson 
James F. Ailshie 
Edward W. Everett 
James M. Ogden 
-Henry C. Shull 
Robert Stone 

John L. Smith 
.Burt W. Henry 


Clement F. Robinson 


T. Scott Offutt 
Francis J. Carney 
Carl V. Essery 


Charles R. Fowler 
L. Barrett Jones 
Jacob M. Lashly 

Dan M. Kelly 
Harvey M. Johnsen 


Robert M. Price 
Louis E. Wyman 
Arthur T. Vanderbilt 


..George S. Klock 
George H. Bond 
William M. Hendren 
Melvin A. Hildreth 
Murray M. Shoemaker 
George S. Ramsey 
Sidney Teiser 
Bernard J. Myers 
John W. Haussermann 
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James C. Collins 
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....Frank T. Boesel 
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Comparative Law Bureau 

Honorary Chairman, William W. Smithers. . Philadelphia, Pa. 


Chairman, Charles S. Lobingier....... .. Washington, D. C. 
Vice-Chairman, Phanor J. Eder...........New York, N. Y. 
soctetary, Robert P. SRE. s.6cceccsccscees Philadelphia, Pa. 
Treasurer, J. E. Sebree..... baled tly . Washington, D. C. 

Ci Frederick K. Beutel, New Orleans, La.; Fred- 
erick C. Fisher, Carlotta, Cal.; Roscoe Pound, Cambridge, 
Mass.; John T. Vance, Washington, D. C.; H. Milton Colvin, 


New Orleans La.; John H. Wigmore, Chicago, Ill.; Henry D. 
Williams, New York City, N. Y.; H. Winship Wheatley, Wash- 
ington, D. C 

Conference of Bar Association Delegates 
Chairman, David A. Simmons................- Houston, Tex. 


Vice-Chair1 Robert H. Jackson. . Jamestown, N. Y. 
Secretary, Herbert Harley............... -Ann Arbor, Mich. 

Coun Elihu Root, Honorary Member, New York City; 
Philip J. Wickser, Buffalo, N. ¥ Charles E. Clark, New 
Haven, Conn.; Royal A. Stone, St. Paul, Minn.; Oscar C. Hull, 


Detroit, Mich.; 
Beardsley, 


Frank W. Grinnell, Boston, Mass.; Charles A. 


Oakland, Calif.; Robert P. Shick, Philadelphia, Pa. ; 


Morris B. Mitchell, Minneapolis, Minn.; Henry Upson Sims, 
Birmingham, Ala. 

Section of Criminal Law and Criminology 
Cronlomsen, Jelih BE avon cou sce bain 00000s Durham, N. C. 
Vice-Chairman, Rollin M. Perkins............. Iowa City, Ia 


Secretary, Henry W. Toll eae Rate ee Denver, Colo. 
Council; Lester D. Summerfield, Reno, Nev.; George A. 
Rowman, Milwaukee, Wis.; Oscar Hallam, St. Paul, Minn.; 
Edgar W. Camp, Los Angeles, Calif.; Sanford Bates, Wash- 
ington, D. C.; James J. Robinson, Bloomington, Ind.; Thomas 
S. Rice, Brooklyn, N. Y.; Louis S. Cohane, Detroit, Mich. 
Judicial Section 
Chaismen, John BM. Goelemmh.....ccccssvsvecce Cedar Rapids, Ia. 
Vice-Chairman, Edward R. Finch.. ...-New York, N. Y. 
Secretary, Charles F. Close..... .Cleveland, Ohio 
Council: William I. Schaffer, Philadelphia, Pa.; Jesse C. 
Adkins, Washington, D. C.; James W. McClendon, Austin, 
Texas; John J. Parker, Charlotte, N. C.; George W. McClintic, 
Charleston, W. Va.; Charles A. Goss, Lincoln, Neb.; George 
M. Powers, Morrisville, Vt. 


Section of Legal Education and Admission to the Bar 
Chairman, John Kirkland Clark............] Yew York, N. Y. 
Vice-Chairman, Oscar Hallam. . - ..5t. Paul, Minn. 
Secretary, Alexander B. Andrews ...- Raleigh, N. C. 


Council: Theodore F. Green, Providence, R. I.; James E. 


trenner, Palo Alto, Calif.; James Grafton Rogers, Washing- 

ton, D. C.; C. E. Dunbar, Jr.. New Orleans, La.; William A. 

Hayes, Milwaukee, Wis.: W. E. Stanley, Wichita, Kan.: D. 

Lawrence Groner, Washington, D. C.; R. Allan Stephens, 
Springfield, Ill. 


Section of Mineral Law 


(hairman, |) J F Strothe r weretYTrf.f.T TT Welch, W. Va. 
Vice-Chairman, James W. Finley....... .. Bartlesville, Okla. 
Secretary, Peter Q. Nyce........-.++++: . Washington, D. C. 


Council: James A. Veasey, Tulsa, Okla.; John H. Kane, 
Bartlesville, Okla.; P. C. Spencer, Independence, Kan.; D. M. 
Kelly, Butte, Mont.; A. V. Andrews, Los Angeles, Cal.; J. L. 
Shepherd, Houston, Tex.: Francis C. Wilson, Santa Fe, N. M. 

Section of Patent, Trademark and Copyright Law 
Chairman, Jo. Baily Brown ........Pittsburgh, Pa. 


Vice-Chairman, George L. Wilkinson 2 .... Chicago, II. 
Secretary, Henry FE. Stauffer........... Washington, D. C. 
Council: The Officers ex-officio and Henry D. Williams, 


New York City, N. Y.; Henry M. Huxley, Chicago, IIl.; 
Charles H. Howson, Philadelphia, Pa.; James T. Newton, 
Washington, D. C.: Charles L. Sturtevant, Washington, D. 
C.; Karl Fenning, Washington, D. C.; Bert M. Kent, Cleve- 
land, Ohio; Nathan Heard, Boston, Mass. 

Section of Public Utility 
Chairman, Lovick P. Miles........... 
Vice-Chairman, Henry G. Wells 
Secretary, Carl D. Jackson... New York. N. Y. 
Council: Frank A. Reid, New York City, N. Y.: Nathan- 
iel T. Guernsey, New York City, N. Y.; David E. Lilienthal, 
Madison, Wis.; Milton Smith, Jr.. Denver, Colo.; George 
Roberts. New York City, N. Y.; George R. Grant, Boston, 
Mass.: T. W. Davis, Wilmington, N. C.; Harry J. Dunbaugh, 
Chicago, III. 


Law 
yaaa Memphis, Tenn. 
...-Haverhill, Mass. 
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Outstanding Legal ‘‘Tools’’ 


from the Banks- Baldwin Catalog 


for lawyers everywhere 


BOUVIER’S LAW DICTIONARY—Baldwin’s Century Edition. An original un 
abridged revision containing over 6,000 new terms, yet complete in one volume 


Bible paper, deluxe fabrikoid, $12.50 


WHITTEN’S VALUATION OF PUBLIC SERVICE CORPORATIONS, Second 
Edition. The accepted authority on valuation for rate making and public purchase. 


2 volumes. Per Set, $30.00 


BALDWIN’S PATENT, COPYRIGHT, and TRADE MARK CASES. Every U.S. 
Supreme Court case in these fields from Volume 1 to 283 inclusive, reproduced in 
facsimile. 10 volumes and supplement. Fabrikoid. Per Set, $75.00 


for New York —for Indiana 


BALDWIN’S NEW YORK BANKING LAW BALDWIN’S INDIANA STATUTES SUP- 
Annotated, 1933. Full text of the law with PLEMENT, Annotated—1929 to 1933 Inclu- 
: sive. Brings the Indiana statutes, and de 
latest amendments and annotations from court sions thereunder, right down to date. Buckram 
decisions and opinions of the Attorney Gen- $15.00 


eral. Fabrikoid $7.50 
, —for Tennessee 
BALDWIN’S NEW YORK INSURANCE pai pwin’s 1932 TENNESSEE CODE SUP- 
LAW, Annotated, 1933. Includes not only the PLEMENT, Annotated. Brings down the OF 
“insurance law” as of 1933, but also general laws FICIAL CODE together with annotations 
Se + tet rae ee SS. Both Code and Supplement in turn are kept to 
affecting or relating to insurance. Fabrikoid. $6.00 date with BALDWIN’S TENNESSEE CODI 
SERVICE. Supplement and Service 1034 
—for Ohio $20.00 
THROCKMORTON’S OHIO GENERAL 
for Kentucky 


sé 2 2 > a? 

CODE, 1930 “Officially Certified Edition”. —, pRoLL’s KENTUCKY STATUTES, 1930 
Complete text of the CODE officially verified Revision. One volume, annotated edition of 
with the enrolled bills. Thoroughly annotated. the official statutes—under one arrangement and 
Constantly kept to date by BALDWIN’S Classification. Kept to date constantly by 

ey om BALDWIN’S KENTUCKY STAT rES 
OHIO CODE SERVICE. Complete with Sup- SERVICE. Complete with Supplement all 
plemental Service to 1934, $65.00 laws to 1034, $45.00 


BANKS-BALDWIN LAW PUBLISHING COMPANY 


1 ile rica’s Oldest Laz Publishing House -[ st IsO4 


3730 Euclid Avenue 521 Fifth Avenue 
CLEVELAND NEW YORK 

















